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Claimant represented by WESLEY COTTRELL, Attorney, Rogers, Arkansas.

Respondents represented by J. CHRIS BRADLEY, Attorney, No. Little Rock, Arkansas.

STATEMENT OF THE CASE

On March 13, 2013, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on February 13, 2013, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on March 5,

2012.

3.   The claimant sustained a compensable injury to his lumbar spine on March 5,

2012.

4.   The claimant was earning an average weekly wage of $403.50 which would

entitle him to compensation at the weekly rates of $269.00 for total disability benefits and

$202.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:
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1.   Temporary total disability benefits from July 25, 2012 through November 14,

2012.

2.   Attorney fee.

The claimant contends that as a result of his compensable injury he is entitled to

temporary total disability benefits from July 25, 2012 through November 14, 2012, as well

as a controverted attorney fee. 

The respondents contend they paid temporary total disability benefits until claimant

was returned to light duty work that required the operation of a city motor vehicle.

Sometime after returning to work claimant was arrested for an alcohol related offense and

lost his ability to drive and was terminated from his employment.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on February 13, 2013, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to temporary total disability benefits from July 27, 2012, the date he was

terminated by respondent, through November 14, 2012, the day before his surgery when

respondent resumed payment of temporary total disability benefits.

3.   Respondent has controverted claimant’s entitlement to all unpaid temporary total

disability benefits.   
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FACTUAL BACKGROUND

The claimant worked as a recycling technician in the respondent’s recycling center.

The center had three cycling technicians.  One technician drove a truck to pick up

cardboard to be recycled and another technician worked inside the recycling center

supervising community service workers and driving a forklift to make sure the drop off

center is clean.  Claimant prior to his injury drove a pickup truck, pulling a flatbed trailer

which contained recycling bins.  Claimant and community service workers would go to

various businesses and pick up loaded recycling bins, place them on the trailer, and leave

an empty recycling bin.

The parties have stipulated that claimant suffered a compensable injury to his

lumbar spine while working for respondent on March 5, 2012.  According to the medical

history contained in the report of Dr. Blankenship dated July 16, 2012, claimant initially

received medical treatment at the emergency room.  Thereafter, claimant was referred to

Dr. Kyle who ordered physical therapy.  Dr. Kyle in turn referred claimant to Dr.

Blankenship.  At the time of claimant’s visit with Dr. Blankenship on July 16, 2012, claimant

indicated that his pain was worse than when his initial treatment began.  Dr. Blankenship

diagnosed claimant’s condition as a gross disc herniation at the L5-1 level.  He

recommended that claimant undergo conservative treatment including a lumbar epidural

steroid injection by Dr. Cannon and continued physical therapy.

The claimant was initially off work for a period of time following his compensable

injury.  On May 16, 2012, Dr. Kyle indicated that claimant could return to light-duty work

with no lifting more than 25 pounds.  Shortly after this note was written by Dr. Kyle claimant

did in fact return to work for respondent working as the recycling technician inside the drop

off center.  Claimant primarily supervised community service workers and drove a forklift.

According to claimant’s testimony he continued to perform this job driving a forklift

at the recycling center until he was terminated on July 27, 2012.  In contrast to claimant’s
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testimony is the testimony of Jerrold Haley, the superintendent for the respondent’s

recycling center.  Haley testified that while claimant originally returned to work driving a

forklift, claimant at some point indicated that driving the forklift was causing increased back

pain.  Haley also testified that claimant presented with a handwritten note from a treating

physician indicating that he should no longer perform the job driving a forklift.  As a result,

claimant was placed back on a job driving a truck picking up recycling containers.  Haley

testified that claimant was not required to lift more than his weight restrictions but instead

claimant was assigned additional community service workers to lift the loaded recycling

bins.  

At some point in time claimant was arrested for suspicion of DWI and his license

was revoked.  As of the time of the hearing claimant still had not had a hearing with respect

to the arrest.  Haley testified that following the suspicion of claimant’s driver’s license he

was terminated by the respondent.  Haley testified that because claimant’s driver’s license

was suspended he could no longer drive the recycling pickup truck.  In addition, because

claimant had previously indicated that the forklift job hurt his back and claimant had a note

from a physician to that effect, claimant could no longer perform that job duty and therefore

his services with respondent were terminated.

Claimant has filed this claim contending that he is entitled to temporary total

disability benefits.  Claimant underwent surgery for his lumbar injury on November 15,

2012, and respondent began paying claimant temporary total disability benefits as of that

date. 

ADJUDICATION

Claimant contends that he is entitled to temporary total disability benefits from July

27, 2012 through November 14, 2012.  In support of his contention, claimant relies

primarily upon the recent decision by the Arkansas Supreme Court in Tyson Poultry v.

Narvaiz, 2012 Ark. 118,          S.W. 3d          .  In Narvaiz, the claimant suffered a
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compensable injury and had been returned to work on light duty when he called his female

supervisor a derogatory and vulgar name.  Narvaiz was placed on suspension and then

terminated for gross misconduct and insubordination.  Narvaiz subsequently filed a claim

contending that he was entitled to temporary total disability benefits and various other

compensation benefits.  Tyson argued that claimant was not entitled to temporary total

disability benefits because claimant had been provided light-duty work within his

restrictions and that light-duty work would have continued to be made available to Narvaiz

absent his termination for misconduct.

The Arkansas Supreme Court affirmed the Full Commission’s decision that Narvaiz

was not barred from receiving temporary total disability benefits pursuant to A.C.A. §11-9-

526 which provides that an injured employee who refuses employment suitable to the

capacity offered to or procured for him is not entitled to compensation during the

continuance of the refusal unless the refusal is justifiable.  Relying upon prior cases the

Commission found that termination for misconduct was not a sufficient basis for a finding

that Narvaiz refused suitable employment.  Likewise, the Arkansas Supreme Court also

held that termination for misconduct was not a sufficient basis for finding that Narvaiz had

refused suitable employment.  Accordingly, the Court awarded Narvaiz temporary total

disability benefits.

The facts in Narvaiz and in this case are essentially similar.  As in Narvaiz, this

claimant suffered a compensable injury and returned to work for respondent on light duty.

Claimant was subsequently terminated following the suspension of his driver’s license and

he has now filed a claim for temporary total disability benefits.  As in Narvaiz, the decision

to terminate the claimant was the decision of the respondent.  Claimant’s termination for

the loss of his driver’s license is not a sufficient basis to find that he refused suitable

employment.

In contrast to the decision in Narvaiz, respondent contends that while claimant may
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remain within his healing period he has not proven by a preponderance of the evidence

that he was totally incapacitated from earning wages.  In support of this contention

respondent notes that it was the opinion of Dr. Blankenship that claimant should continue

working.  While Dr. Blankenship did opine that claimant should continue working, that

opinion was based upon a 20-pound lifting restriction and a continuation of claimant

working as a forklift driver.

With respect to this issue, I note that claimant testified that he never returned to

work as a driver following his compensable injury, but instead continued to perform the

work in the recycling center driving a forklift.  On the other hand, it was the testimony of

Haley that claimant made complaints of the forklift driving hurting his back and he also had

a note from a physician indicating that claimant should no longer perform the job driving

the forklift.  As a result, claimant was placed on a route driving a pickup truck and when he

lost his driver’s license he could no longer perform that job.  A no note from a treating

physician has not been produced indicating that claimant could no longer work as a forklift

driver.  Furthermore, the date of Dr. Blankenship’s medical report indicating that claimant

was currently working as a forklift driver was dated July 16, 2012, and claimant was

terminated only nine days later.  If claimant were driving a route on the date of the visit to

Dr. Blankenship on July 16, 2012, it is difficult to understand why he would indicate that he

was driving a forklift instead.  Claimant would have had no way of knowing the significance

of this fact at some later date.  Irregardless, Dr. Blankenship’s opinion that claimant could

return to work was based upon his belief that claimant was going to continue to drive the

forklift with a 20-pound lifting restriction.  Claimant was not allowed to continue to perform

this job and was subsequently terminated.

Based on the foregoing evidence, I find that claimant remained within his healing

period and that he suffered a total incapacity to earn wages based upon the fact that

claimant did not continue to perform the job as a forklift driver.
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In summary, based upon the decision in Tyson Poultry v. Narvaiz, as well as the

remaining evidence presented, I find that claimant has met his burden of proving by a

preponderance of the evidence that he is entitled to temporary total disability benefits

beginning July 27, 2012 and continuing through November 14, 2012.

AWARD

Claimant is entitled to temporary total disability benefits from July 27, 2012 through

November 14, 2012.  Respondent has controverted claimant’s entitlement to all unpaid

temporary total disability benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $330.00.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


