
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F910691

TERRY FOSTER, Employee  CLAIMANT

TYSON SALES & DISTRIBUTION, Self-Insured Employer  RESPONDENT

OPINION FILED NOVEMBER 20, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by KENNETH A. OLSEN, Attorney, Bryant, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On October 23, 2013, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on August 22, 2013, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on November

25, 2009.

3.   The claimant sustained a compensable left shoulder injury on November 25,

2009.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

maximum rates of $550.00 for total disability benefits and $413.00 for permanent partial

disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to temporary total disability benefits.
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2.   Additional medical.

3.   Attorney fee.

The claimant contends he is entitled to temporary total disability, medical, and an

attorney fee as a result of his compensable injury. 

The respondent contends it accepted the claimant’s left shoulder sprain as

compensable and paid all benefits to which the claimant is entitled as a result of that injury.

Claimant’s healing period ended January 26, 2010 and he was released to return to work

at regular duty on February 1, 2010.  Claimant’s current need for treatment is due to his

preexisting condition and not the responsibility of the respondent.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 22, 2013, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has failed to meet his burden of proving by a preponderance of the

evidence that he is entitled to additional medical treatment or temporary total disability

benefits for his compensable left shoulder injury.

FACTUAL BACKGROUND

In 1982 the claimant became employed by Wright Brand Foods in Vernon, Texas.

Claimant’s job duties for Wright included dispatching, load planning, and dealing with

clients.  Claimant performed these jobs duties for Wright until Wright was bought by the
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respondent in 2000.  After respondent bought Wright in 2000 the claimant worked for the

respondent as a truck driver, driving out of its Vernon, Texas facility.

Claimant suffered an admittedly compensable injury to his left shoulder while

working for respondent on November 25, 2009.  On that date the claimant was delivering

a load to a Wal-Mart distribution facility in Pauls Valley, Oklahoma.  Claimant was in the

process of closing his trailer doors and as he was exerting pressure with his left arm to

close the door his left shoulder popped.  Claimant reported the incident to the respondent

and drove down the road to a truck stop.  Claimant was taken by ambulance from the truck

stop to the hospital in Pauls Valley.  Claimant was treated at the hospital and released.

He then went back to the truck stop where his brother came and drove the truck and

claimant  back to Vernon, Texas.  Claimant’s brother also worked for the respondent as

a truck driver.

After claimant’s return to Texas he was sent by the respondent for treatment with

Dr. Bolin.  The medical records indicate that Dr. Bolin had previously treated claimant for

various physical ailments.  Dr. Bolin’s initial report of December 2, 2009 indicates that

claimant is well known to him because of previous injuries dating back to 2005 and 2007.

Dr. Bolin’s impression of the claimant’s left shoulder problem was a left AC joint tear versus

rotator cuff tear of the left shoulder.  He also noted that claimant suffered from pre-existing

severe degenerative acromioclavicular disease which he described as chronic.  Dr. Bolin

recommended treatment in the form of an MRI scan of the left shoulder, work restrictions,

and over-the-counter medication.

An MRI scan of the claimant’s left shoulder was conducted on December 10, 2009

and revealed osteoarthritic changes of the acromioclavicular joint.  The scan also revealed

a large “chronic” rotator cuff tear.  Following the MRI scan claimant returned to Dr. Bolin

on December 16, 2009.  Dr. Bolin in his report of that date noted that the MRI scan had

revealed a large chronic tear of the left rotator cuff.  He went on to state that claimant
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obviously had some chronic left shoulder problems involving a tear of the rotator cuff and

chronic osteoarthritic changes.  He also noted there was an acute component involving a

left shoulder sprain.  Dr. Bolin went on to recommend that claimant undergo treatment in

the form of physical therapy and an evaluation by an orthopaedist.  

Claimant apparently did not undergo the orthopaedic evaluation, but he did undergo

the physical therapy.  In a report dated January 12, 2010 Dr. Bolin noted that claimant had

completed seven sessions of physical therapy and there had been “great improvement” in

claimant’s level of pain and movement within his shoulder.  He indicated that he would

reevaluate the claimant again in two weeks and that he would expect that claimant would

be at maximum medical improvement.

Claimant returned to Dr. Bolin on January 26, 2010.  Dr. Bolin noted that as a result

of the physical therapy claimant had significantly improved and had a near normal range

of motion with minimal pain.  He released the claimant to return to full duty on February 1,

2010, and he also completed a Texas workers’ compensation form indicating that no

further medical care was anticipated.

Following this release by Dr. Bolin claimant returned to work for the respondent as

a truck driver.  Claimant continued to perform his regular duties until he was terminated on

November 14, 2010 for failing to log an incident where he ran over a filing cabinet in the

roadway.

Medical records indicate that claimant continued to receive treatment for various

physical ailments including: Parkinson’s disease; right shoulder complaints; cervical spine;

and lumbar spine.  Claimant also made complaints involving his left shoulder and was

eventually referred to Dr. Wilson for an evaluation.  

Claimant’s first evaluation with Dr. Wilson occurred on May 11, 2011.  Dr. Wilson

noted that claimant complained of pain in both shoulders which he attributed to work

injuries.  Dr. Wilson noted that the area claimant described might actually be referred pain
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from his cervical spine.  He went on to note that claimant’s rotator cuff tendons were likely

to be non-repairable due to the chronicity of his problem.  Dr. Wilson recommended

injections and provided injections for both claimant’s right and left shoulders.

Claimant returned to Dr. Wilson on June 15, 2011.  Dr. Wilson noted that claimant’s

shoulder pain did not respond to the injections and even though he noted that claimant’s

tendons might not be repairable due to long term contracture and scarring, he nevertheless

agreed to perform a decompression procedure and evaluate the claimant’s rotator cuff.

Dr. Wilson performed this procedure on claimant’s left shoulder on July 25, 2011.  Dr.

Wilson’s post-operative diagnosis was left shoulder chronic rotator cuff tear and left

shoulder chronic subacromial impingement.  Dr. Wilson noted that claimant’s rotator cuff

showed minimal elasticity and therefore could not be reattached.

In a subsequent report dated August 10, 2011 Dr. Wilson referred claimant to

physical therapy.  Claimant’s last visit with Dr. Wilson apparently occurred on September

14, 2011, at which time he noted that claimant’s condition would slowly improve and that

he would receive the most benefit from continued shoulder muscle strengthening which he

could perform at home.

Claimant has filed this claim contending that he is entitled to additional medical

treatment and temporary total disability benefits for his compensable left shoulder injury.

ADJUDICATION

Claimant contends that he is entitled to additional medical treatment for his

compensable left shoulder injury.  Claimant has the burden of proving by a preponderance

of the evidence that he is entitled to additional medical treatment for his compensable

injury.  Dalton v. Allen Engineering Company, 66 Ark. App. 201, 989 S.W. 2d 543 (1999).

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proof.  While the
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claimant suffered an admittedly compensable injury to his left shoulder on November 25,

2009, it appears that this injury was a left shoulder strain which resolved by January 26,

2010, the date claimant was released by Dr. Bolin.  While claimant did undergo an MRI

scan of his left shoulder which revealed a rotator cuff tear, that rotator cuff tear was

interpreted by the radiologist as chronic in nature, not acute.  Likewise, it was the opinion

of Dr. Bolin that the rotator cuff tear was a chronic condition with the acute component

being a left shoulder sprain.

The patient obviously has some chronic left shoulder
problems involving a tear of the rotator cuff and also
chronic osteoarthritic changes in the AC joint.  Certainly,
the mechanism of his injury and results of the examina-
tion would indicate an acute component of acute left
shoulder sprain.  It is difficult to say with certainty 
whether there is any acute component to the rotator
cuff tear, and for that reason, the patient will be referred
to orthopaedics for evaluation.  If this, in fact, is entirely
a chronic tear noting the amount of retraction of the 
tendons, it is possible this is not repairable.

In fact, Dr. Bolin’s indication that if the tear was simply a chronic tear it would not be

repairable due to the amount of retraction of the tendons would subsequently be confirmed

by Dr. Wilson who performed surgery.

As previously noted, claimant did not undergo the orthopaedic evaluation but did

undergo the physical therapy which was recommended by Dr. Bolin.  Dr. Bolin’s report of

January 12, 2010 indicates that claimant reported great improvement in his level of pain

and his range of motion.  As a result, Dr. Bolin recommended a reevaluation in two weeks

and anticipated finding that claimant was at maximum medical improvement.

This follow-up evaluation occurred on January 26, 2010, at which time Dr. Bolin did

release claimant from his care to full duty without restrictions.  He also completed a form

that day indicating that no further medical care was anticipated.  Dr. Bolin again indicated

that claimant suffered a left shoulder sprain and that the rotator cuff tear was a pre-existing
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condition.

The patient was injured 11/25/09 while working for
Tyson with a diagnosis of left shoulder sprain compli-
cated by preexisting rotator cuff tear.  Initially, his
shoulder was very tender with limited range of motion.
He has significantly improved and has near normal
range of motion with minimal pain.  His shoulder is
still a little unstable as a result of his preexisting
rotator cuff tear.

As previously noted, following his release by Dr. Bolin claimant returned to work for

the respondent performing his regular duties as a truck driver and he continued to perform

those duties until he was terminated on November 14, 2010 for failing to properly log an

incident.  During the period of time following his return to work for the respondent and his

termination by the respondent claimant did not seek any additional medical treatment for

his left shoulder.  Claimant did seek medical treatment from Dr. Bartell for his Parkinson’s

disease on February 8, 2010.  Dr. Bartell’s report of that date does note that claimant had

injured his left shoulder and that he had a rotator cuff tear.  However, the report also

indicates that claimant underwent physical therapy and “He has made a good recovery.”

A subsequent report from Dr. Bartell dated December 10, 2010 likewise indicates that

claimant made a good recovery from his left shoulder injury.

At some point the claimant did make complaints of continued left shoulder pain and

he was referred to Dr. Wilson who eventually performed surgery on claimant’s left shoulder

on July 25, 2011.  As had Dr. Bolin, Dr. Wilson described claimant’s left rotator cuff tear

as a chronic tear.  In fact, it was because of the chronicity of the tear that Dr. Wilson

opined “I think that the rotator cuff tendons are likely going to be non-repairable because

of the chronicity of his problem.”  

As a result, Dr. Wilson gave claimant injections in both his right and left shoulders

which did not alleviate any of claimant’s pain.  In his report of June 15, 2011, Dr. Wilson

again diagnosed claimant’s left rotator cuff as chronic and stated:
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Terry has had pain in his shoulder with chronic history
of injuries and discomfort.  I think the rotator cuff tears
are chronic in nature.

Dr. Wilson went on to indicate that claimant’s rotator cuff tendons might not be

repairable due to long term contracture and scarring.  He nevertheless agreed to perform

a decompression procedure and evaluate the claimant’s rotator cuff.  This procedure was

performed on July 25, 2011 and Dr. Wilson’s operative report of that date indicates a post-

operative diagnosis of left shoulder chronic rotator cuff tear and left shoulder chronic

subacromial impingement.  In a report dated August 10, 2011, Dr. Wilson stated that the

claimant had a chronic rotator cuff tear that had no elasticity and could not be repaired.

In summary, claimant has the burden of proving by a preponderance of the evidence

that he is entitled to additional medical treatment for his compensable left shoulder injury.

While the claimant testified that he had no left shoulder complaints and had sought no

medical treatment for his left shoulder prior to the accident on November 25, 2009, the test

results from the MRI scan revealed a preexisting chronic rotator cuff tear.  This was

evidenced by the retraction of the tendons to the level of the acromioclavicular joint

according to the radiologist report.  Based upon these findings, Dr. Bolin diagnosed

claimant’s injury as a left shoulder sprain with a pre-existing rotator cuff tear.  Dr. Bolin

prescribed physical therapy which improved claimant’s pain and his range of motion to the

point that Dr. Bolin released claimant as having reached maximum medical improvement

for his compensable left shoulder injury on January 26, 2010.  Dr. Bolin indicated that no

further medical care was anticipated.  Dr. Wilson likewise described claimant’s left rotator

cuff tear as chronic in nature and due to its age noted that it might not be repairable due

to long term contracture and scarring.  When Dr. Wilson performed the decompression

procedure, he confirmed that the rotator cuff tear was chronic and due to the minimal

elasticity resulting from its age it could not be repaired.

Based upon the foregoing evidence, I find that claimant’s compensable left shoulder
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injury was a left shoulder sprain which had resolved as a result of physical therapy by

January 26, 2010 pursuant to the report of Dr. Bolin.  The rotator cuff tear present on the

MRI scan was chronic in nature, not acute.  Any aggravation of that pre-existing condition

had resolved by January 26, 2010.  Therefore, claimant’s need for additional medical

treatment subsequent to that date is a result of the pre-existing chronic rotator cuff tear,

not the compensable left shoulder sprain.  Accordingly, claimant is not entitled to additional

medical treatment for his compensable left shoulder injury.

Claimant also contended that he is entitled to additional temporary total disability

benefits for his compensable left shoulder injury.  In order to be entitled to temporary total

disability benefits claimant has the burden of proving by a preponderance of the evidence

that he remained within his healing period and that he suffered a total incapacity to earn

wages. Arkansas State Highway & Transportation Department v. Breshears, 272 Ark. 244,

613 S.W. 2d 392 (1981).  Here, based upon the evidence previously discussed, I find that

claimant did not remain within his healing period for his compensable left shoulder injury

subsequent to his release by Dr. Bolin on January 26, 2010.  Therefore, he is not entitled

to additional temporary total disability benefits.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he is entitled

to additional medical treatment or temporary total disability benefits for his compensable

left shoulder injury.  Therefore, his claim for compensation benefits is hereby denied and

dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $377.25.
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IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

  


