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Respondent represented by DAVID C. JONES, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 20, 2013, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on December 5, 2012,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on July 13,

2012.

3.   The claimant was earning an average weekly wage of $618.60 which would

entitle him to compensation at the weekly rates of $413.00 for total disability benefits and

$310.00 for permanent partial disability benefits.

4.   Respondent has controverted the within claim in its entirety.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s left knee on July 13, 2012.

2.   Medical.
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3.   Temporary total disability benefits.

4.   Attorney fee.

5.   Shippers’ defense.

At the time of the hearing claimant indicated that the ending date for requested

temporary total disability benefits would be October 15, 2012.

The claimant contends he injured his left knee getting out of his truck and that he

is entitled to receive related medical, temporary total disability, and a controverted attorney

fee.

The respondent’s contentions are set out in its pre-hearing questionnaire attached

to the pre-hearing order as Exhibit #1.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on December 5, 2012, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his left knee while employed by respondent on July 13,

2012.   

FACTUAL BACKGROUND

The claimant  has primarily been employed as a long haul truck driver for various

employers.  In 2005 the claimant was involved in a motor vehicle accident when his tractor
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trailer overturned.  Claimant’s left leg was pinned under the dash of his truck and

circulation was cut off for approximately one and a half hours.  After that accident the

claimant was evaluated at the emergency room in London, Ohio with complaints of

discomfort in the neck, forehead, left shoulder, left hip, and left knee.  Subsequent medical

records indicate that claimant was diagnosed as suffering from multiple contusions, a

hematoma of the left calf, cervical strain, and left shoulder impingement.  In a report dated

August 11, 2005, Dr. Schmitz indicated that claimant’s complaints had appeared to resolve

and as a result claimant was discharged and released to return to work without restrictions.

Subsequent medical reports indicate that in February 2006 the claimant sought

medical treatment for complaints of swelling in his left leg.  Claimant was diagnosed as

suffering from deep vein thrombosis (hereinafter referred to as DVT).  Claimant’s treatment

for his DVT consisted of the use of support hose as well as the blood thinner Coumadin.

After some period of time claimant’s medication was changed from Coumadin to Plavix.

Medical records also indicate that claimant sought additional medical treatment for

his cervical, lumbar and thoracic spine from Dr. Smith, a chiropractic physician.  These

treatments began in August 2008 and continued through May of 2010.  

On October 31, 2008 claimant was evaluated by Dr. Poppa who noted that

claimant’s biggest problem at that time was swelling in his left leg which caused cramps

and pain.  Dr. Poppa indicated that claimant had reached maximum medical improvement

for his June 21, 2005 injury and in his opinion the claimant’s DVT was not related to that

accident but rather was related to claimant’s weight.  Subsequent medical records indicate

that claimant continued to receive medical treatment from his treating physicians for left

leg swelling and pain which was attributed to the DVT.

On September 12, 2011, claimant sought medical treatment for complaints involving

his left leg and he was diagnosed by Dr. Hill, his family physician, as suffering from

phlebitis.  Claimant was prescribed medication and was taken off work.  According to
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claimant’s testimony he was off work for 40 days as a result of this condition.

On April 6, 2012, claimant was evaluated at the Neosho Hospital for complaints of

low back pain which started when he was lifting a door on a trailer.  The medical report

indicates that claimant was having to get down on his knees and use both of his hands to

get up and that his pain was increased with sitting too long and bending over at the waist

to pick things up off the ground.  The medical report indicates that claimant was currently

off work due to his low back pain.

Ten days later on February 16, 2012, claimant completed various health forms for

the respondent in the course of obtaining employment as a driver.  This included a health

history form for the respondent as well as a health history form for claimant’s DOT physical.

Claimant was hired by the respondent as an over-the-road truck driver.  Claimant

testified that on July 13, 2012, he was dropping a load at the respondent’s facility in

Willard, Ohio.  Claimant testified that as he was climbing down from his truck he stepped

in a pothole and his left knee popped.  Claimant testified that although it was painful he

“didn’t think much of it.”  Claimant testified that he thought his knee would be sore for a

couple of days and in fact it was sore for some three or four days.  Claimant did not report

the incident and continued to work for the respondent.  Claimant testified that

approximately two weeks later he was at the respondent’s yard to drop off an empty trailer

and pick up a loaded trailer.  Claimant testified that as he was getting out of the cab there

was some broken concrete on the ground and that when he stepped on a particular piece

it wobbled and his knee popped again.  Claimant testified that this caused increased pain

in his knee and as a result he called a clinic where his wife worked and set up an

appointment with a doctor.  Claimant then called the respondent and reported both

incidents to someone in Medical Compliance.

Claimant sought medical treatment from the Simmons Care Clinic in Southwest City,

Missouri on August 6, 2012.  Claimant was diagnosed as suffering from left knee pain and
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was referred for an orthopaedic evaluation.  Claimant was also given prescription

medication and was taken off work.

On August 14, 2012 claimant was evaluated by Dr. Powell, an orthopaedic surgeon.

Dr. Powell’s medical report of that date indicates that an MRI of the claimant’s left knee

shows a medial meniscus tear.  Dr. Powell indicated that he and claimant discussed

surgery, but claimant testified that he has not yet undergone the surgery due to a lack of

funds.  Claimant  returned to work for another employer as of October 16, 2012. 

Claimant has filed this claim contending that he suffered a compensable injury to

his left knee on July 13, 2012.  He seeks payment of related medical benefits, temporary

total disability benefits, and a controverted attorney fee.

ADJUDICATION

Claimant has filed this claim contending that he suffered a compensable injury to

his left knee on July 13, 2012.  He also testified that a second incident involving his left

knee occurred approximately two weeks later.  Claimant’s claim is for a specific injury

identifiable by time and place of occurrence.  The Commission has stated in Henry

Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
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fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury to his left knee.

Under the particular facts in this case, a finding that claimant has met his burden of

proving a compensable injury by a preponderance of the evidence is dependent in large

part on claimant’s credibility as a witness.  There were no witnesses to the incident on July

13 or the incident approximately two weeks later.

A review of the evidence reveals several concerns regarding that credibility.  While

much of the testimony in this case was elicited with respect to whether the Shippers’

defense would be applicable, that same evidence also reveals credibility issues.  Claimant

admittedly failed to disclose his prior health history to respondent on the form for

respondent or on the DOT physical form.  While claimant did disclose an accident in July

2005 he only listed an injury to the left shoulder and neck.  Claimant admittedly did not

disclose an injury to his left leg or a subsequent diagnosis of DVT which resulted in

treatment over the course of years and the necessity of prescription medication in the form

of Coumadin or Plavix.  The medical history form claimant completed for respondent dated

April 16, 2012 asked claimant to list any prescription medications or over-the-counter

medications taken on a regular basis.  Claimant indicated that he took aspirin and

ibuprofen but failed to mention his Plavix medication.

Likewise, on that same form claimant was asked whether he had any workers’

compensation ratings.  In response to that question claimant circled “No”.  At the hearing

claimant admitted that he had at least a 20% impairment rating to his left leg and a 10%

rating to his neck and a 10% rating to his shoulder.

It should also be noted that on April 16, 2012, claimant completed a health history

for his DOT physical.  That form asked whether claimant had suffered any injury or illness
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in the last five years and claimant responded “No”.  It also asked whether claimant has any

impairments relating to his hands, arm, leg, finger, or toes.  Claimant again indicated “No”

even though the medical records indicate that claimant had continued to receive various

medical treatment involving his left leg. The medical reports indicate that this condition

caused pain at times and difficulty walking. 

The form claimant completed for respondent on April 16 also asked whether

claimant had any workers’ compensation claims in the last ten years.  In response claimant

listed only the accident in July 2005.  In reality, claimant had suffered a work-related injury

earlier that month before he applied to work with respondent.  As previously noted,

claimant sought medical treatment at the Neosho Hospital on April 6, 2012 for complaints

of low back pain resulting from lifting a door on a trailer at work.  That medical report

indicated that claimant had to get down on his knees and use both hands to help get

himself up and that his pain was increased with sitting too long and bending over at the

waist to pick things up off the ground.  The medical report also notes that claimant was

currently off work due to his low back pain.  Despite that injury and those complaints,

claimant did not list this injury on the form on April 16, 2012.

Based upon the foregoing evidence, it appears that claimant was less than

forthcoming with regard to his medical history when applying for employment with the

respondent.  Claimant did not disclose any problems relating to his left leg or the diagnosis

of DVT or his use of prescription medication in the form of Coumadin and later Plavix for

treatment of that condition.  Likewise, claimant did not disclose impairment ratings relating

to his leg, neck, or shoulder which had been assigned as a result of his prior work-related

injury.  Lastly, claimant did not disclose a work-related injury which had occurred only 10

days earlier while claimant was working for another employer.

Furthermore, I note that claimant has testified that his injury to his left knee occurred

on July 13, 2012 when he stepped in a pothole while climbing out of his cab.  Claimant
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admittedly did not report the injury to the respondent even though he described his pain

as seven out of ten and even though he spent the weekend in the driver’s lounge at

respondent’s yard in Willard, Ohio where the injury allegedly occurred.  Claimant did not

report any injury to respondent until some two weeks later when a second incident

occurred similar to the first one.  Even at that time claimant did not immediately report the

injury to the respondent, but instead made an appointment with a physician of his own

choosing.

Claimant was evaluated at the Simmons Care Clinic in Southwest City, Missouri on

August 6, 2012.  A review of that medical report indicates that claimant did make

complaints of left knee pain which had occurred after it popped two times with the first

occasion occurring some three and a half weeks ago and the second having occurred the

week before claimant sought treatment.  Significantly, the medical report does not indicate

that claimant’s knee was injured while climbing out of the cab of his truck nor does it

mention that these complaints were related to claimant’s work activities in any way. The

first mention of these complaints relating to  work is in the medical report of Dr. Powell

dated August 14, 2012, a month after the initial injury.

In summary, claimant has the burden of proving by a preponderance of the evidence

that he suffered a compensable injury to his left knee while employed by the respondent.

Here, claimant’s claim regarding the cause of his knee problems is based in large part

upon his credibility as a witness.  For the reasons previously discussed, I do not find

claimant’s testimony credible.  In addition, the initial medical report dated August 6, 2012

does not indicate a history of the injury having occurred at work.  Finally, claimant

admittedly did not report an injury until two weeks after it allegedly occurred on July 13,

2012.  Therefore, I find that claimant has failed to prove by a preponderance of the credible

evidence of record that he suffered a compensable injury to his left knee while employed

by the respondent.
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Having found that claimant has failed to meet his burden of proving a compensable

injury, it is not necessary to address respondent’s contention that this claim is barred by

the Shippers’ defense or that claimant’s injury was idiopathic in nature.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his left knee while employed by the respondent.  Therefore, his

claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $630.87.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


