
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G303452

MARY ELLIS, Employee  CLAIMANT

TYSON FOODS, INC., Self-Insured Employer  RESPONDENT

OPINION FILED SEPTEMBER 16, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On August 29, 2013, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on June 26, 2013, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on January 8,

2013.

3.   The claimant was earning sufficient wages to entitle her to compensation at the

weekly rates of $272.00 for total disability benefits and $204.00 for permanent partial

disability benefits.

4.   Respondent paid some medical expenses of Dr. Cooper before controverting

this claim.

At the time of the hearing the parties agreed to withdraw the stipulation regarding

claimant’s average weekly wage and the corresponding compensation rates.
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At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s left shoulder on January 8, 2013.

2.   Medical.

The claimant contends that on January 8, 2013 she injured her left shoulder while

moving a bundle of boxes.  She contends she is entitled to the payment of medical

expenses resulting from this injury. 

The respondent denies claimant sustained a compensable injury to her left shoulder

on January 8, 2013.  Claimant did report an injury to respondent on January 10, 2013, but

did not request medical treatment.  Claimant transferred facilities on March 3, 2013.  She

filled out a post offer health assessment at that time and did not mention any problems with

or an injury to her left shoulder.  Claimant saw her personal physician on two occasions

after January 8, 2013, but did not provide him a history of a work-related injury to her left

shoulder.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on June 26, 2013, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable injury to her left shoulder while employed by respondent on

January 8, 2013.
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FACTUAL BACKGROUND

The claimant has worked for the respondent on two occasions, with the second

occasion beginning on June 5, 2002.  On January 8, 2013, the claimant worked on the

respondent’s production line and was the backup lead.  Claimant testified that she injured

her shoulder on that date when she reached for a bundle of cardboard boxes and the

bundle began to fall.  She testified that she had burning in her arm/shoulder.  Claimant also

testified that she reported the incident to her lead and to her supervisor.  Claimant

indicated that her supervisor instructed her to report it to Mark Graham in human resources

which she did two days later when Graham returned to work.  Claimant testified that

Graham sent claimant to the company nurse at the Berry Street plant and she was given

Ibuprofen.  

Claimant testified that she continued to work for the respondent and that her

shoulder pain continued.  On January 18, 2013 claimant sought medical treatment for left

shoulder complaints from her family physician, Dr. Schemel.  Dr. Schemel diagnosed

claimant’s condition as tendinitis and prescribed medication.  Claimant returned to Dr.

Schemel on February 11, 2013 with continued complaints of left shoulder pain.  Dr.

Schemel diagnosed claimant’s condition as bursitis and gave claimant an injection.

In early March 2013 the respondent’s plant on Ford Avenue closed and claimant

transferred to the Randall Road plant.  On March 25, 2013 the claimant sought medical

treatment from the plant nurse at Randall Road.  The nurse’s note from that date indicates

that claimant reported continued left shoulder pain with a date of injury of January 8, 2013.

The note indicates that claimant saw her personal physician on two occasions for those

complaints and claimant was requesting medical treatment from a physician.  Claimant was

sent by respondent for one evaluation with Dr. Cooper on March 26, 2013 before it

controverted this claim.  Subsequently, claimant came under the care of Dr. Christopher

Arnold who ordered an MRI scan and diagnosed claimant’s condition as a torn rotator cuff.
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Dr. Arnold performed surgery on the claimant’s left shoulder on June 21, 2013.

Claimant has filed this claim contending that she suffered a compensable injury to

her left shoulder on January 8, 2013.  She seeks payment for medical treatment provided

in connection with her compensable injury.

ADJUDICATION

Claimant contends that she suffered a compensable injury to her left shoulder when

she reached for a bundle of cardboard boxes while working for respondent on January 8,

2013.  Claimant’s claim is for a specific injury identifiable by time and place of occurrence.

The Commission has stated in Henry Weaver v. Precision Packaging, Full Commission

Opinion filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993, the following

must be shown in order to establish the compensability of an injury occurring after July 1,

1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proof.  This

finding is based upon the inconsistencies in claimant’s testimony and the evidence

presented.

First, I note that claimant gave inconsistent testimony with regard to any prior non-
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work related accidents.  At her deposition, claimant testified that she had never had a non-

work related accident before January 8, 2013.  Claimant admitted that at the deposition

she was specifically informed that a motor vehicle accident was a non-work related injury.

Despite that understanding, claimant denied having suffered any non-work related

accidents prior to January 8, 2013. In reality, claimant had been involved in two motor

vehicle accidents with the first occurring in 2002 and the second occurring in 2007.  On

both of those occasions claimant was taken by ambulance to the hospital.

Claimant also testified that prior to January 8, 2013 she had never had an injury to

her left shoulder and had never made any complaints of problems with her left shoulder

to any physician.  A review of the medical record from Dr. Schemel dated November 21,

2002, the day after claimant’s first motor vehicle accident, indicates that she was seen for

complaints of neck and low back pain.  Dr. Schemel in that report also noted that claimant

had spasm in her upper shoulders with minor tenderness.  Subsequent to that report the

claimant sought treatment from the respondent’s plant nurse on November 28, 2002.  That

note reflects claimant complaining of pain in her low back and her left shoulder “post

accident.”  

Furthermore, following the second motor vehicle accident in 2007 claimant again

sought medical treatment from Dr. Schemel with a treatment date of August 28, 2007.  Dr.

Schemel noted that claimant was complaining of soreness in her shoulders and soreness

in the left side of her neck.  In addition to Dr. Schemel, claimant also sought medical

treatment from Dr. Whitelaw, a chiropractic physician.  Dr. Whitelaw’s report of December

3, 2007 indicates that in addition to left lower cervical spine pain the claimant was

complaining of pain which radiated into her shoulder region.

While the motor vehicle accidents and the medical treatment resulting from those

accidents does not establish that claimant’s torn rotator cuff is a direct result of those

injuries, the significance is that claimant’s testimony has been inconsistent with regard to
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prior accidents and prior complaints of shoulder pain.  Claimant specifically denied any

non-work related accidents even though she had been involved in two motor vehicle

accidents which resulted in her being taken to the hospital by ambulance.  In addition,

claimant denied any prior left shoulder complaints even though the medical records

indicate that there were some complaints involving her left shoulder.

More importantly, claimant testified that following the accident on January 8, 2013

she sought medical treatment from her family physician, Dr. Schemel.  This evaluation

occurred on January 18, 2013.  Although Dr. Schemel’s medical report does indicate that

claimant made complaints of left shoulder pain having begun two weeks ago, it does not

indicate that this was the result of a work-related injury.  Likewise, Dr. Schemel’s medical

report of February 11, 2013 also fails to mention any work-related injury.  Claimant has

admitted that she failed to mention a work-related injury to Dr. Schemel.  At the hearing

claimant offered the following explanation for her failure to report a work-related injury to

Dr. Schemel: “Because I wanted the treatment.  I didn’t want him to send me to a

Workmens Comp. doctor.”  However, at her deposition claimant’s explanation for the

failure to mention a work-related injury to Dr. Schemel was as follows: “Why I didn’t, I don’t

know.  I just didn’t do that.  I was just in - - in such pain.”  

As previously noted, claimant was working at the respondent’s Ford Avenue plant

on January 8, 2013.  Respondent closed that plant in early March 2013 and as a result

claimant transferred to the respondent’s Randall Road facility.  A part of the process of that

transfer included completing a post-offer health assessment.  This assessment was signed

by the claimant on March 4, 2013.  Claimant testified that the form was completed by the

respondent’s nurse with answers given to her by claimant.  That form has several

questions involving health information.  Included is a question asking whether claimant has

or has ever been told that they have any of 47 various health conditions.  Claimant

responded yes to several of these questions and provided explanations.  However, at no
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time did claimant mention a work-related injury or even an injury to her left shoulder.

Claimant failed to mention any left shoulder complaints even though she had been seen

by Dr. Schemel on February 11 and he gave her an injection for left shoulder complaints.

The medical records do not contain a report reflecting a work related injury to the

claimant’s left shoulder until a nurse’s note dated March 25, 2013.  As previously noted,

at that time claimant was sent to Dr. Cooper for an evaluation and the respondent

controverted the claim.  Thereafter, claimant on her own sought medical treatment from

Dr. Arnold who performed surgery to repair a torn rotator cuff.  

While Dr. Arnold indicated that the claimant’s injury was work related, his opinion

is based upon statements made to him by the claimant regarding the injury and its onset.

For the reasons previously discussed herein, I find that there are inconsistencies in the

claimant’s testimony and therefore find that Dr. Arnold’s opinion which is based primarily

upon statements made to him by the claimant is entitled to no weight.

In summary, claimant has the burden of proving by a preponderance of the evidence

that she suffered a compensable injury to her left shoulder while working for respondent

on January 8, 2013.  I find that claimant has failed to meet that burden of proof.  First,

claimant gave inconsistent testimony at her deposition and at the hearing with regard to

prior accidents.  Claimant indicated that she had no accidents prior to January 8, 2013,

when in reality she had been involved in two motor vehicle accidents which resulted in her

being taken to the hospital by ambulance.  Claimant also denied any prior complaints

involving her shoulders; however, the medical records do indicate that there were some

left shoulder complaints prior to January 8, 2013.  More importantly, following this alleged

injury, claimant sought medical treatment from her family physician, Dr. Schemel.  Claimant

admittedly did not report a work-related injury to Dr. Schemel.  Claimant has offered two

different explanations as to why she did not report a work-related injury to Dr. Schemel.

Finally, as a part of her transfer from one facility to another, the claimant signed a health
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questionnaire on March 4, 2013.  Although claimant indicated that she had suffered from

various conditions and gave explanations for those conditions, claimant did not indicate

that she had injured her left shoulder while working for respondent nor did she even

disclose that she had recently seen Dr. Schemel for treatment involving the left shoulder.

Given this evidence, I simply find that claimant has failed to meet her burden of proving by

a preponderance of the credible evidence of record that she suffered a compensable

injury.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she suffered

a compensable injury to her left shoulder while employed by respondent on January 8,

2013.  Therefore, her claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $310.00.

IT IS SO ORDERED.

                                                                           
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


