
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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CINDY FRIEND, Employee CLAIMANT

GATES CORPORATION, Employer RESPONDENT

INS. CO-STATE OF PENNSYLVANIA RESPONDENT
INSURANCE CARRIER 
                                          
GALLAGHER BASSETT SERVICES, TPA RESPONDENT
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Hearing before ADMINISTRATIVE LAW AMY GRIMES, in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondents represented by CURTIS L. NEBBEN, Attorney,
Fayetteville, Arkansas. 

STATEMENT OF THE CASE

On October 8, 2012 the above captioned claim came before the

Commission in Springdale, Arkansas for hearing. A pre hearing

conference was conducted on July 31, 2012, and a pre hearing order

filed on August 3, 2012.  A copy of the pre hearing order has been

marked as Commission’s Exhibit No. 1 with modifications and without

an objection made part of the record. Prior to hearing on October

8, 2012, the parties agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. At all relevant times, the relationship of employee-

employer-carrier-TPA existed among the parties.

3. The claim is controverted in its entirety.
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Prior to hearing on October 8, 2012, the parties agreed to

litigate the following issue:

1. Whether the claimant sustained a compensable injury to

her left knee.

2. The claimant’s entitlement to appropriate benefits,

specifically TTD from April 24, 2012 to a date yet to be

determined.

3. Attorney’s fees.

The claimant contends that on April 24, 2012, claimant injured

her left knee at work.  The respondents contend the claimant did

not sustain an injury arising out of and in the course of her

employment as defined by the Arkansas Workers’ Compensation Act.

The respondents by letter dated November 5, 2012 added to their

contentions.  They noted that the claimant contended at hearing

that she sustained a cumulative trauma injury going up and down

stairs performing her job as a grinder/packer for the

respondent(Respondent’s Addendum A). In response, the respondent

contended “since this case is one of cumulative trauma and does not

involve the back or neck, the claimant must show that it was caused

by rapid and repetitive motion. The respondents contend that the

claimant must show; (1) the injury arose out of and in the course

of her employment; (2) that the injury caused internal or external

physical harm to the body which required medical services or

resulted in disability or death; (3) that the injury was caused by

rapid and repetitive motion; and (4)and that the injury was a major

cause of the disability or the need for treatment. Lay v. United
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Parcel Serv. 58 Ark. App. 35, 944 S.W.2d 867(1997). The respondents

would also point out that the test is rapid and repetitive. The

testimony from both the claimant and the respondent witness, Ellen

Doshier was that there were varied aspects to this job. The

claimant was not constantly going up and down stairs. Much of the

job was monitoring the grinding machines or packing the belts in

boxes.  On this basis alone, the respondents contend the claimant

did not sustain a compensable injury”(Respondent Addendum A).

The appropriate rates for TTD are $444 and PPD are $333.

These rates were submitted subsequent to the hearing(Joint Addendum

A).  The stipulations agreed to by the parties, as modified at the

hearing on October 8, 2012, and in the pre hearing order are hereby

accepted as fact.  From a review of the record as a whole to

include medical reports, documents and matters properly before the

Commission and having had the opportunity to hear testimony of the

claimant and observe her demeanor the following decision is

rendered.

FACTUAL BACKGROUND 

The claimant is a sixty-six-year-old female who went to work

for the respondent in 2010.  She testified that she worked as a

grinder packer and worked along with three grinders(Record 10/8/12

p. 6).  The grinders grind a “V” into industrial belts.  The

claimant testified that she had to go up a platform ladder to load

the grinders and change the wheel.  She added that she was

constantly going up and down the ladder(Record 10/8/12 p. 7).  The

claimant stated that she used a platform ladder to access the
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grinders.  She added that she had to move the ladder to different

areas.  The claimant stated that she moved around quickly through

the area to pack the belts as they came off the three grinders and

she retrieved them(Record 10/8/12 p. 7-8).  She added that when the

belts came off the grinders, she packed them in boxes on pallets.

She stated that she was constantly moving around the pallets and

back and forth to the ladders, up and down the ladders and over to

the racks to get the belts off.  The claimant stated that she

climbed the ladder about fifty times a shift in a 12-hour

shift(Record 10/8/12 p. 8).  She continued that her job including

stooping, bending, twisting and pivoting.  She stated that she was

required to twist and pivot putting the belts in the boxes. (Record

10/8/12 p. 9).  The claimant added that she made her own boxes.

She continued that once the boxes were made she had to lift them to

multiple heights on the pallets.  The  boxes were filled on the

pallets(Record 10/8/12 p. 10).  

The claimant stated that the ladder she climbed had handrails

and a platform at the top.  She added that once to the top, she

changed wheels on the grinders and loaded belts on an arm that fed

the grinder.  She stated that this required twisting and moving.

The claimant stated that she had never had a problem with her left

knee before going to work for the respondent(Record 10/8/12 p. 11).

She added that she first noticed pain in her knee when she was

transferred to another area of the plant.  She stated that she did

not go up and down ladders for two months in the area where she was
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transferred.  The claimant added that she went back to the first

area and continued going up and down ladders.

The claimant stated that she asked her regular chiropractor to

take a look at her knee(Record 10/8/12 p. 12).  She added that Dr.

Hoffman was the first person she saw for her left knee.  She stated

that she saw him in March 2012 and had been having discomfort with

the knee since September of 2011(Record 10/8/12 p. 19).  She added

that it really started to bother her in March of 2012 (Record

10/8/12 p. 20).  The claimant stated that she was referred to Dr.

Arnold and taken off work for two weeks by Dr. Hoffman(Record

10/8/12 p. 13-14; Claimant’s Exhibit No. 1 p. 2).  The claimant

testified that she reported her knee injury when Dr. Hoffman took

her off work and recommended that she see Dr. Arnold(Record 10/8/12

p. 14).  The claimant stated that she filled out a Form N and

wrote, “repetitive stress injury, cumulative trauma disorder due to

repetitive use of platform ladder in an eight-hour shift over a 20-

month period”(Record 10/8/12 p. 15; Respondent’s Exhibit No. 1).

She added that she listed the 20-month time period because she had

been working for the respondent for a year and a half, “under these

conditions.”  She stated that she had never gone to the doctor

about her knee before seeing Dr. Hoffman.  She added that the

respondent did not send her to a doctor for her knee, but she saw

another chiropractor, Dr. Tucker.  Dr. Tucker’s notes from May 6,

2012 reflect that the claimant had an injured left knee and was

having pain and range of motion issues(Claimant’s Exhibit No. 1 p.

4).  His notes of May 23, 2012 show that the claimant’s knee was
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continuing to cause her pain(Claimant’s Exhibit No. 1 p. 4).  On

June 6, 2012, he noted continued pain and mobility issues and on

June 13, 2012 he noted improvement, except for above and below the

knee(Claimant’s Exhibit No. 1 p. 4). Previously, on May 31, 2012

Dr. Tucker noted that the knee pain “comes and goes”(Claimant’s

Exhibit No. 1 p. 5).  The claimant stated that she eventually saw

Dr. Arnold, but workers’ compensation had denied the claim.  She

added that she paid for her visit out of pocket and with insurance

through the respondent(Record 10/8/12 p. 16).  The claimant stated

that Dr. Arnold took x-rays and sent her for an MRI.  The MRI

revealed a meniscus tear(Claimant’s Exhibit No. 1 p. 13).  Dr.

Arnold’s notes from June 12, 2012 list, as an impression, left knee

pain secondary to medial meniscus tear(Claimant’s Exhibit No. 1 p.

8). Additionally, he stated “I feel like there is a direct

correlation between the onset of her pain and the repetitive motion

at Gates Rubber”(Claimant’s Exhibit No. 1 p. 8).  She stated that

Dr. Arnold placed her on work restrictions of no bending, stooping,

twisting, and lifting(Claimant’s Exhibit No. 1 p. 8).  The claimant

testified that she was not able to do work for the respondent with

these restrictions(Record 10/8/12 p. 16-17).  The claimant

continued that Dr. Arnold performed surgery on July 27(Claimant’s

Exhibit No. 1.  p. 16).  She stated that after surgery, she had

physical therapy and an injection(Claimant’s Exhibit No.1 p. 23-

29).  At the time of the hearing the claimant had completed

physical therapy and was to see Dr. Arnold the day after the

hearing.  She added that she was still employed with the
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respondent(Record 10/8/12 p. 17). She stated that she last worked

for the respondent on April 23, 2012.  She added that she was on

FMLA and that Dr. Arnold had not lifted her restrictions.  She

added that her knee was better and she hoped to get a good report

the following day(Record 10/8/12 p. 18).

On cross examination, the claimant conceded that she was not

constantly going up and down the steps on the ladder for an eight

or ten-hour shift.  She stated, “well I guess I wasn’t constantly

going up and down the ladder when I was packing”(Record 10/8/12 p.

25).  The claimant stated that she was getting disability

payments[$534 every two weeks] through the respondent and continued

to get them at the time of the hearing.  She also confirmed that

she was getting FMLA(10/8/12 p. 27-28).  The disability policy was

taken out of her paycheck(Record 10/8/12 p. 28).  

The respondent called witness, Ellen Doshier.  Ms. Doshier

worked for the respondent for 30 years.  She stated that she was 

sixty-six years old and was a grind pack operator.  She stated that

she worked on the same machines as the claimant.  Ms. Doshier

stated that she worked on a different shift but would see the

claimant coming and going.  She stated that she had done the

grinding packing job for ten years.  She added that she had worked

in auditing for three years and grinding/packing ten years

prior(Record 10/8/12 p. 36).  The witness stated that she had never

spent five hours of an eight-hour shift going up and down stairs.

She added that she tried to count and she stated that she tried to

mark every time she went up and down the machine.  She stated that
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she went up five or six times during her last four-hour shift on

one machine(Record 10/8/12 p. 49).  Her last four-hour shift was

just prior to the hearing.  On cross examination, Ms. Doshier

agreed that during a normal shift she was moving around all the

time.  Additionally, she agreed that when she took belts down, she

stepped and took the belt down and put it in a box.  She added that

she did not move, but had the box close enough to put the belts

right in the box. She stated that she did very little

turning(Record 10/8/12 p. 51).  She confirmed that she did bend

over to put boxes together(Record 10/8/12 p. 52).  The witness

stated that she did not have a reason to know how the claimant did

her job.  She added that the claimant is finished when she came to

work.  The witness also stated that she did not know if the

claimant’s wheels were loaded when she got there or not.  She did

not know if the claimant had to go up and change the wheel.  

DISCUSSION

A.C.A. §11-9-102(4)(A)(i) defines compensable injury as:

“An accidental injury causing internal or
external physical harm to the body  . . .
arising out of and in the course of employment
and which requires medical services  or
results in disability or death. An injury is
accidental only if it is caused by a specific
incident and is identifiable by time and place
of occurrence.”

The Commission has been asked to determine if the claimant

suffered a compensable injury, specifically through rapid and

repetitive motion or cumulative trauma. 

Arkansas Code Annotated §11-9-102(4)(A)(ii)(a) additionally

defines a compensable injury in relevant part as:
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“An injury causing internal or external
physical harm to the body arising out of and
in the course of employment if it is not
caused by a specific incident or is not
identifiable by time and place of occurrence
if the injury is: (a) caused by rapid
repetitive motion.”

    The claimant must prove by a preponderance of the evidence that

she sustained a compensable injury as defined under A.C.A. §11-9-

102(4)(A)(i) and under (4)(A)(ii)(a). See also §11-9-102(4)(E)(ii).

A.C.A. §11-9-102(4)(E)(ii) requires the preponderance of the

evidence standard and adds that the resultant condition is

compensable only if the alleged compensable injury is the major

cause of the disability or need for treatment. A preponderance of

the evidence means the evidence having greater weight or convincing

force. Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W. 2d

442 (1947). Furthermore, to be compensable under the same burden,

the claimant must prove that the existence of  physical injury or

damage is supported by medical evidence. A.C.A. §11-9-102(4)(D)

requires that a compensable injury must be established by medical

evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires medical opinions addressing compensability, must

be stated within a reasonable degree of medical certainty, A.C. A.

§11-9-102(16)(B). The Arkansas Court of Appeals has addressed this

issue in previous opinions. The Court in 1998, affirmed the
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Commission’s finding that the claimant did not sustain a

compensable injury when there was no evidence connecting objective

medical findings to an alleged specific incident, Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).

In the instant case, the claimant testified that she

repeatedly went up and down the stairs of a ladder to perform her

job.  She stated that she did not have knee pain until going to

work for the respondent.  While the claimant admitted that she was

not constantly going up and down stairs, she was going up and down

stairs approximately five hours a day.  The medical records

submitted confirm that the claimant had left knee pain, a tear and

surgery.  They also confirm that she was given restrictions and

taken off work for a period of time.  Additionally, Dr. Arnold

notes that it is his opinion that the claimant’s knee problems were

caused by the repetitive nature of her work.  In contrast to Ford,

the medical findings do connect the claimant’s knee problems to her

work for the respondent.

The respondents called as a witness Ellen Doshier.  Ms.

Doshier testified that she did not move around much to do the same

job as the claimant.  She added that she might have gone up and

down stairs during one four-hour shift about five times.  She

stated that she tried to account for her trips on the last shift

she worked prior to the hearing, which was a four-hour shift.  She

did however, note that she did not observe the claimant working and

did not know how she did her job.  While Ms. Doshier’s testimony
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may be sincere, she had no direct knowledge of the claimant’s work

or how she performed her duties.

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury and the compensable injury

must be supported by objective medical findings. Here, the claimant

has proven by a preponderance of the evidence that she sustained a

compensable injury to her left knee while she was engaged

repetitive work for the respondent.   While Ms. Doshier did not,

according to her testimony engage in such repeated climbing of the

ladder stairs, she admitted that she did not know how the claimant

performed her job.  When I consider the documentary evidence

submitted along with the testimony and the medical records, it is

clear that the claimant sustained a compensable injury to her left

knee while working for the respondent.  Additionally, the medical

evidence submitted supports her contention that there is a causal

connection between the claimant’s injury and need for treatment and

her work for the respondent.  The testimony submitted is clear.

The claimant did not have issues with her knee prior to her work

for the respondent.  There was no other cause for her need for

treatment.  Clearly, this injury is the major cause for the

claimant’s disability or need for treatment.  The claimant

sustained a compensable injury from cumulative trauma while in the

employ of the respondent.  

The claimant has asked for TTD from April 24, 2102 to a date

yet to be determined.  Temporary total disability is that period

within the healing period in which the employee suffers a total
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incapacitation to earn wages, Ark. State Highway Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  Here, the medical

records confirm that the claimant was taken off work on April 24,

2012.  The claimant testified that she remained of work at the time

of the hearing and that she had not been released by Dr. Arnold to

return to work.  Therefore, she suffers a total incapacitation to

earn wages and is entitled to temporary total disability.

    FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven by a preponderance of the

evidence and by objective medical findings that she

sustained a compensable injury due to the repetitive

nature of her work for the respondent.  Additionally, she

has proven that the injury is the major cause of her

disability or need for treatment.

2. Having found that the claimant sustained a compensable

injury, she is entitled to TTD from April 24, 2012 until

such time as she is released to return to work for the

respondent by Dr. Arnold.

3. The claimant’s attorney is entitled to the appropriate

attorneys’ fee based on the above findings.

  ORDER

The respondents shall pay to the claimant temporary total

disability benefits from April 24, 2012 until she is released to

return to work for the respondent from Dr. Arnold.

The claimant’s attorney is entitled to an appropriate

attorney’s fee based on the above order.
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All benefits which are herein awarded are payable in a lump

sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

                                                                 
                         AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
                                         


