
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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STEVEN C. FLEMMING, EMPLOYEE   CLAIMANT

P.A.M. TRANSPORT, INC., EMPLOYER RESPONDENT
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 OPINION FILED NOVEMBER 22, 2013        

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Springdale,
Washington County, Arkansas.

Claimant represented by CONRAD T. ODOM, Attorney, Fayetteville, Arkansas.

Respondent represented by DAVID C. JONES, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On August 26, 2013, the above captioned claim came before the

Workers’ Compensation Commission in Springdale, Arkansas, for a hearing.

A pre hearing conference was conducted on March 26, 2013, and a pre

hearing order filed on March 27, 2013.  A copy of the pre hearing order

has been marked as Commission’s Exhibit No. 1 and with modification and

without an objection is made part of the record.  As a result of the pre

hearing conference the parties agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. On December 8, 2012, the employee-employer-carrier

relationship existed among the parties.

3. The weekly compensation rates are $232 for TTD and $174 for

PPD.

By agreement of the parties, and as a result of the pre hearing

conference the following issues are to be litigated:

1. Whether the claimant sustained a compensable injury in the

form of a pulmonary embolism and deep vein thrombosis under

A.C.A §11-9-114.
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2. Whether the claimant is entitled to temporary total disability

benefits.

3. Attorneys’ fees.

The claimant contends an employee/employer relationship existed on

or about 12/08/2010; On that date, claimant was employed as a truck

driver for the respondent; On that date, the claimant sustained an injury

in the form of pulmonary embolism and deep vein thrombosis which was

related to his driving a truck; The claimant sustained medical expenses

in the form of hospitalization and lost time resulting in temporary total

disability benefits; Claimant reserves the right for permanent impairment

for a future date.

 The respondents contend that the Claimant’s claim for any and all

benefits should be barred based upon the affirmative “Shippers Defense.”

The Respondent anticipates that the Claimant had some significant pre-

existing health conditions, including possible DVT and other blood

disorder issues, which were not fully disclosed during the Claimant’s

application process with the Respondent.  As the Claimant is alleging

blood clots, DVT, and a pulmonary embolism, the Claimant obviously had

some significant pre-existing problems which were not disclosed, and the

Respondent contends that any and all claims for benefits should be

barred.

The Respondent contends that the Claimant did not sustain a

compensable injury in the course and scope of his employment.

Specifically, the Claimant did not have a specific incident injury and

is alleging some type of gradual onset blood clots, DVT, and pulmonary

embolism, which are clearly not a result of his employment based upon the

short duration concerning the same, as well as the Claimant’s pre-

existing conditions. The Respondent contends that pursuant to Arkansas
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Code Annotated §11-9-114, there was no event or incident that occurred,

the Claimant’s job duties on the date in question were not unusual and

extraordinary in comparison to his regular activities, and the “major

cause” of the Claimant’s problems are clearly not a result of his

employment with the Respondent.  The Claimant was only hired by the

Respondent on or about November 1, 2010, and was already alleging the

underlying problems as of December 8, 2010.  Accordingly, it seems clear

to the Respondent that the Claimant simply cannot meet his burden of

proof.

The Respondent contends that they would be entitled to an offset for

any unemployment benefits paid to the Claimant, should any said benefits

have been paid.

Respondents would reserve the right to amend and supplement their

contentions after additional discovery has been completed.

The stipulations agreed to by the parties at the pre hearing

conference and contained in the pre hearing order of March 27, 2013, are

hereby accepted as fact.  From a review of the record as a whole to

include medical reports, documents, and other matters properly before the

Commission and having had the opportunity to hear the testimony and

observe the witness and his demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 53-year-old male with a GED.  He worked over the

years in construction and as a telephone and cable lineman(Record, 6-8).

In 2010, the claimant testified that he went to truck driving

school(Record, 8).  The school was located in Springfield

Missouri(Record, 9).  The claimant stated that he did classroom work for

21 days.  He added that when he started truck driving school, he had a

job lined up with the respondent(Record, 10).  He added that at the end
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of his schooling, he went to work for the respondent(Record, 12).  The

claimant stated that he was to start out driving long hauls.  He added

that his first few jobs “went like clock work”(Record, 13).  The claimant

started work for the respondent on November 2, 2010, doing ride-a-longs,

driving daytime hours to start(Record, 14).  He added that he really

liked the work.  The claimant continued that he did the ride-a-longs for

28 days and was on the road for 19 to 20 days(Record, 15).  The claimant

stated that he was driving eleven and a quarter hours a day and had no

issues or problems(Record, 16).  He added that he was prepared to drive

every day.  The claimant testified that after 28 days he went to

orientation and he began to drive on his own on November 26, 2012(Record,

17-18).  He added that he was issued a tractor and got an order to go to

Fort Smith and take an empty trailer and pick up “some stuff” and bring

it back(Record, 18).  The claimant stated that when he got to Fort Smith,

the load had already been picked up and he had to wait eight to ten hours

to be dispatched to pick up another load(Record, 18).  He continued that

he worked for about 10 days and on December 10, 2012, he went to the

hospital(Record, 18).  The claimant stated that his legs started

bothering him and his right leg began to swell(Record, 19).  He stated

that his leg swelled from the thigh(Record, 19).  The claimant stated

that he was driving from El Paso, Texas to Peachtree, Georgia.  He

continued that it was a three-day right, driving eleven and a quarter

hours per day.  The claimant continued that he did not make it to Georgia

and had to pull over on the third day(Record, 20).  He added, “my leg was

swollen beyond belief”(Record, 20).  The claimant stated that he thought

he had been bitten by a spider(Record, 20).  He continued that he called

911 and was taken to the hospital(Record, 21-22).  The claimant stated

that he contacted the respondent about the situation.  He continued that
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he was in the hospital five days.  The claimant continued that they did

blood and urine tests and was discharged around December 17, 2012(Record,

22-23).  The claimant stated that he returned to his truck and was picked

up by his son and taken home to St. Louis(Record 23-24).  The claimant

continued that when he returned home he began to have the same symptoms

and was readmitted to the hospital in St. Louis(Record, 25).  He added

that he had a CAT scan and that in St. Louis they got a better

understanding of the clots he had(Record, 26).  The claimant stated that

he understood he had a clot in his thigh and that blood thinners had

caused it to break away and lodge under his ankle(Record, 26).  He

continued that he was released to the care of Dr. Howell.  The claimant

testified that he saw Dr. Howell every three months and was given blood

thinners(Record, 26).  The claimant stated that at the time of the

hearing he was not taking blood thinners and had not had for about a

year(Record, 27).  He added that now they were just waiting to see if the

what was going to move, if they were going to move or be

permanent(Record, 27).  The claimant stated that he was no longer working

for the respondent and that he had not been released to return to

work(Record, 27-28).      

DISCUSSION

The claimant in this case has not made a claim for the usual type

of compensable injury.  The claimant contends that he has suffered an

injury in the form of a pulmonary embolism and a deep vein thrombosis.

These types of injuries are considered cardiovascular injuries.  Such

claims are governed by the provisions of Arkansas Code Annotated §11-9-

114.  

A.C.A §11-9-114 states:

“(a) A cardiovascular, coronary, pulmonary
respiratory or cerebrovascular accident or
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myocardial infarction causing injury, illness or
death is a compensable injury only if, in relation
to other factors contributing to the physical harm,
an accident is the major cause of the physical
harm.

  
(b)(1)An injury or disease including in
subsection(a) of this section shall not be deemed
to be a compensable injury unless it si shown that
the exertion of the work necessary to precipitate
the disability or death was extra-ordinary and
unusual in comparison to the employee’s regular
employment, or alternatively, that some unusual and
unpredicted incident occurred which is found to
have been the major cause of the physical harm.

(2)Stress, physical or mental, shall not be
considered in determining whether the employee or
claimant has met his burden or her burden of
proof.” 

In order for a claimant, such as the one in the case at bar, to

prove that they have suffered a compensable injury, he must meet the

elements set forth in A.C.A §11-9-114.  The claimant must prove that the

exertion associated with his accident was extraordinary and unusual

compared to his usual work or that some usual and unpredicted incident

occurred which was the major cause of the claimant’s physical harm,

Ulibarri v. Jim Wood Co., 79 Ark. App. 354, 87 S.W.3d 846(2002).  Here,

the claimant was driving on his own from November 26, to December 10,

2012.  Prior to that, he was in training.  He testified that nothing

unusual happened and that “everything went like clock work.”  He stated

that he enjoyed his work.  Additionally, the claimant stated that his leg

began to bother him while he was on a three-day haul.  He stated that he

was driving on an eleven and a quarter hour schedule.  He had previously

stated that this was the usual hours for driving.  Clearly, there was

nothing unusual about the work the claimant was performing at the time

his legs began to bother him.  There is nothing in the record that

supports a finding that the work the claimant was performing, at the time

that his condition manifested itself, was extraordinary and unusual in
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comparison with his usual work or that some unusual and unpredicted

incident occurred which was the major cause of his injury.  It appears

from the testimony that the claimant was merely performing usual duties

for the type of trucking job in which he was engaged.  Based on the

evidence presented, I cannot find that the claimant has met his burden

to prove by a preponderance of the evidence that, at the time his

condition occurred, he was performing work that was extraordinary and

unusual in comparison with his usual work or that some unusual and

unpredicted incident occurred which was the major cause of his injury.

Therefore, I cannot find that the claimant suffered a compensable injury

based on the evidence presented.

FINDINGS OF FACT AND CONCLUSIONS OF LAW   

1.  The claimant has failed to prove by a preponderance of the evidence

that the work that he was performing, at the time that his condition

manifested itself, was extraordinary and unusual in comparison with

his usual work or that some unusual and unpredicted incident

occurred which was the major cause of his injury.  Therefore, he did

not suffer a compensable injury.

2. Since the claimant has failed to prove a compensable injury, he is

not entitled to the requested TTD.

3. The claimant’s attorney is not entitled to an attorney’s fee based

on the above findings.  

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

                         
AMY GRIMES
ADMINISTRATIVE LAW JUDGE


