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Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondent represented by CURTIS L. NEBBEN, Attorney, Fayetteville,
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STATEMENT OF THE CASE

On September 16, 2013, the above captioned claim came before the

Workers’ Compensation Commission in Springdale, Arkansas, for hearing.

A pre hearing conference was conducted on November 13, 2012, and a pre

hearing order was filed on November 15, 2012.  A copy of the pre hearing

order has been marked as Commission’s Exhibit No. 1 and with modification

and without an objection is made part of the record.  As a result of the

pre hearing conference, the parties agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On September 3, 2012,  the relationship of employee-

employer-TPA existed between the parties.

3. The appropriate weekly compensation benefits are $584.00

for temporary total disability and $438.00 for permanent

partial disability.

4. The claim is controverted in its entirety.
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By agreement of the parties the following issues are to be

litigated:

1. Whether the claimant sustained a compensable injury on

September 3, 2012.

2. The claimant’s entitlement to appropriate benefits.

3. Attorneys’ fees.

The claimant contends on September 3, 2012, claimant was working

sitting in a forward slanting chair and injured her low back.

The respondents deny the claimant sustained an injury arising

out of and in the course of her employment as defined by the

Arkansas Workers’ Compensation Act. The respondent states that the

claimant did not have a specific injury. The claimant contends that

on or about September 3, 2012, while sitting in a chair she injured

her back without a specific incident. In addition, the respondent’s

defense includes, but is not limited to, the facts that there are

no measurable and objective findings to support the definition of

a compensable injury.

The stipulations contained in the pre hearing order are hereby

accepted as fact.  From a review of the record, as a whole, to include

medical reports, documents, and other matters properly before the

Commission and having had the opportunity to hear the testimony and

observe the witness and her demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 44-year-old female.  She was working for the

respondent on September 3, 2012.  At that time, she was a building

controls specialist(Record, 6).  Her duties included monitoring HVAC and

refrigeration for the respondent.  The claimant worked a 12-hour shift
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from 6:00 a.m. to 6:00 p.m.(Record, 6).  She stated that she sat at a

desk with a computer and monitored alarms.  The claimant testified that

as of September 3, 2012, she had been doing this job a few days(Record,

7).   She stated that the building control job was temporary and that she

chooses such jobs because she was a student(Record, 7).  The claimant

testified that on September 3, 2012, she had orientation and she hurt her

back sitting in a chair(Record, 7).  The claimant stated that she had

been working the 12 hour shifts before going to the orientation on

September 3, 2012(Record, 13).  The claimant also mentioned that she had

been sitting at the desk [prior to orientation], “and my chair was

tilting forward”(Record, 13) She added, “ . . . it was a little awkward

sitting that way”(Record, 13).  She stated that she went to the

orientation in the morning and was sitting in a chair.   She added that

it was very cold that day, the air conditioning was extremely cold in the

room.  The claimant continued that she “went to get up from the chair,

after sitting there for a few hours, I just couldn’t move.  My back was

hurt, and I had trouble standing up”(Record, 8).  The claimant stated

that it was freezing cold and she was shivering(Record, 8).  She stated

that she had no problems with her back before the orientation.  The

claimant stated that upon leaving the orientation, she could barely walk.

She added that she did not report her condition that day as she thought

she would go home and rest and it would go away(Record, 9).  The claimant

stated that she was still in a lot of pain the next morning(Record, 9).

She added that she reported her condition to “Cassie,” the recruiter for

temporary services the next day(Record, 9).  The claimant testified that

she was sent to a doctor.  She added that when she saw the doctor, she

was still in a lot of pain and having trouble walking(Record, 10).  The

claimant stated that the pain was in her lower back and mostly her left
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leg(Record, 10).  She added that she had not had such pain before.  The

claimant stated that she was told not to lift more than 20 pounds and to

get up and walk.  The claimant added that the doctor gave her an

injection(Record, 11).  She thought that it was in her back(Record, 11).

The claimant stated that the injection was not helpful(Record, 11).  She

added that she was not taking any medications on September 3, 2012, but

after that date she had to take muscle relaxers and ibuprofen for her

back(Record, 11).  The claimant stated that on the day of the hearing she

could walk and move, but still had pain “every now and then.”  She added

that doing exercises and going to the chiropractor helped(Record, 12).

The claimant added that she went to the chiropractor on her own because

she was in a lot of pain(Record, 12).  She continued that when she went

to the chiropractor, she had muscle spasms, back pain and pain shooting

down her leg(Record, 12).  The claimant added that she was going to the

chiropractor once a week but could not afford to continue.  She continued

that she had to drop out of school due to the pain.  The claimant stated

that she was again taking classes and was employed with the respondent.

She added that the job she was working on September 3, 2012, ended.  The

claimant continued that she had not experienced the symptoms before that

she had experienced since September 3, 2012(Record, 13).  

On cross examination, the claimant confirmed that she did not have

any discomfort related to her low back until the orientation(Record, 24).

The respondent’s attorney asked, “You didn’t feel a pop, did you?”  The

claimant responded, “I know when I got up, I couldn’t move”(Record, 24).

She continued, “Was there a pop? I don’t recall.  I recall the

pain”(Record, 24).  The claimant confirmed that she had stated in a pre

hearing deposition that she did not feel a pop(Record, 25).  The claimant

continued on cross examination, that during the orientation, she was
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sitting at a table in a “traditional” conference room in a “box chair”.

She added that the chair was not tilting forward.  The claimant stated

that she heard speakers and saw a video(Record, 26).  She added that they

did team building exercises, putting magnets together.  The claimant

stated that she was sitting for the exercises.  She added that when she

got up from the chair, she was shivering(Record, 28).  The claimant

continued, on cross examination, that she was off work for a couple of

days and upon return was given an ergonomic chair(Record, 30).  She added

that she had asked to be allowed to stand up and sit down as needed and

was allowed.  The claimant stated that she had done additional temporary

work for the respondent(Record, 30-32).   

DISCUSSION

The Commission has been asked to determine if the claimant suffered

a compensable injury to her low back on September 3, 2012. Arkansas Code

Annotated §11-9-102(4)(A)(i) defines compensable injury as:

“An accidental injury causing internal or
external physical harm to the body  . . .
arising out of and in the course of employment
and which requires medical services or results
in disability or death. An injury is
accidental only if it is caused by a specific
incident and is identifiable by time and place
of occurrence.”

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury as defined under A.C.A.

§11-9-102(4)(A)(i); see also §11-9-102(4)(E)(i). A preponderance of

the evidence means the evidence having greater weight or convincing

force. Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W. 2d

442 (1947). Furthermore, to be compensable under the same burden,

the claimant must prove that the existence of  physical injury or

damage is supported by medical evidence. A.C.A. §11-9-102(4)(D)
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requires that a compensable injury must be established by medical

evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires medical opinions addressing compensability, must

be stated within a reasonable degree of medical certainty, A.C. A.

§11-9-102(16)(B). The Arkansas Court of Appeals has addressed this

issue in previous opinions. The Court in 1998, affirmed the

Commission’s finding that the claimant did not sustain a

compensable injury when there was no evidence connecting objective

medical findings to an alleged specific incident, Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).

In the instant case, this claimant can point to no specific

incident, either a “pop” or another acute incident that caused her

to have low back pain.  She stated that she was merely sitting in

a chair during work orientation, was cold, and when she got up was

in pain.  She confirmed on cross examination that there was no

“pop” or acute incident that caused her to have back pain.

Additionally, the medical records presented from September 5, 2012,

confirm that there was no specific injury.  Dr. Berestnev, on that

date noted, “The patient states that she sits at her job and her

chair is titled forward. She states that when she went on

orientation she was sitting more and her lower back started hurting

so there was no specific injury”(Claimant’s No. 1, p.4).  She was
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returned to work on September 5, 2012, with a 20 pound weight

restriction(Claimant’s No. 1, p. 8).  Clearly, this claimant has

not proven a specific work-related incident on September 3, 2012,

which caused her to have back pain. 

In reviewing all the evidence submitted, the Commission must

address the issue of objective medical findings.  The claimant, in

this case, continued to complain about low back pain and seek

medical treatment.  X-ray records from September 5, 2012, do not

show acute fractures or dislocations.  On September 11, 2012, Dr.

Berestnev notes that she is able to walk on her tip toes and heels.

Additionally, he notes that she had no pain to palpation of the

cervical and thoracic spine, but had pain to palpation of the

lumbar spine.  He added that the claimant had a positive straight

leg raising test on the left and had brisk and symmetric reflexes

bilaterally(Claimant’s No. 1, p. 13).  The claimant was again

returned to work on September 11, 2012, with the 20 pound weight

restriction(Claimant’s No. 1, p. 15).  An MRI report from October

2, 2012, notes that the claimant has a minor broad-based posterior

disc bulge at L4-L5 without compromise of the central canal or

neuroforamina.  The report notes an otherwise unremarkable MRI of

the lumbar spine(Claimant’s No. 1, p. 26). Additionally, the

claimant testified that she suffered muscle spasms.  A chiropractic

evaluation dated December 12, 2012, states that an examination of

the lumbar spine reveals moderate paraspinal spasms that were worse

on the left side(Claimant’s No. 1, p. 31).  In Ford, there was no

connection between objective medical findings and an incident. In
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the present case, like Ford, nothing in the medical evidence

submitted connect the claimant’s low back issues to any incident at

work.  Merely sitting in a chair in a cold room, rising and having

pain, considered with no other evidence of any other type of acute

incident does not convince the Commission that this claimant

suffered an injury at work.  The claimant has a disc bulge. It

appears from her testimony, she has some back pain.  However,

nothing in the medical records connect any of the claimant’s

symptoms to a work related incident on September 3, 2012.  I have

considered the chiropractor’s notation about spasms as well as the

claimant’s testimony that she suffered muscle spasms.  Testimony

and evidence of spasms can certainly be considered objective

medical findings to support compensability. Estridge v. Waste

Management, 343 Ark. 276, 33 S.W.3d 167.  However such evidence, in

this case, when viewed in light of all the other evidence submitted

is not convincing.  There are no other medical records that support

a finding that the claimant was suffering spasms.  Additionally,

even if I were to find the evidence of spasms convincing, there is

no causal connection between the spasms and a work related incident

or injury on September 3, 2012.

     The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury and the compensable injury

must be supported by objective medical findings. Here, the claimant

has failed to prove by a preponderance of the evidence that she

sustained a compensable injury on September 3, 2012.  She has

failed to prove that there was any type of specific incident that
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occurred on September 3, 2012, that would have caused her back

issues.  Additionally, while there are some objective medical

findings of back pain, there is no causal connection between those

findings and any work related incident from September 3, 2012.

 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The claimant has failed to prove by preponderance of

the evidence that she suffered a compensable low back

injury on September 3, 2012.  She has failed to prove

that there was any specific incident that occurred on

September 3, 2012, that is the cause of her back

complaints.  While there have been some objective medical

findings of back issues submitted into evidence, there is

no causal connection between those findings and any work

related incident on September 3, 2102.  Having found that

the claimant did not suffer a compensable low back injury

that is work related, the issue of the claimant’s

entitlement to benefits is moot.  The claimant’s attorney

is not entitled to an attorney’s fee based on the above

findings. 

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

                                                                  
                         AMY GRIMES
                                 ADMINISTRATIVE LAW JUDGE
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