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Hearing was held before Administrative Law Judge Elizabeth W. Hogan on
November 1, 2012, in Warren, Bradley County, Arkansas. 

Claimant represented by Mr. Gary Davis, Attorney at Law, Little Rock, Arkansas.

Respondents represented by Mr. Guy Alton Wade, Attorney at Law, Little Rock,
Arkansas. 

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury as

defined by Ark. Code Ann. §11-9-102.  All other issues are reserved.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

December 15, 2010, at which time the claimant sustained a back injury at a

compensation rate of $194.00.  Medical expenses and two weeks of temporary total

disability benefits were paid before this claim was controverted on January 3, 2011.

Some benefits have been paid by the group carrier, Blue Cross/Blue Shield.  The

claimant has applied for Social Security Disability.
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The claimant contends she injured or aggravated her back  on December 15,

2010, pulling up a patient in bed.  She seeks payment of medical expenses,

temporary total disability benefits from January 4, 2011, to a date yet to be

determined, and attorney’s fees.

The respondents contend the claimant did not sustain an injury arising out

of and in the  course of her employment.  Her present condition is the result of a

pre-existing condition.

The following were submitted without objection and comprise the evidence

of record: the parties' prehearing questionnaire responses and exhibits contained

in the transcript.  

The claimant, who was using a cane, was the only witness to testify at the

hearing, (Tr. p. 65-66).  She grimaced, shifted her weight in the chair, and stood

during her testimony.  

The claimant, age 44 (D.O.B. April 7, 1968), has an 11th grade education.

She obtained a G.E.D. in 2007 and was certified as a CNA in 2010.  She has 48

hours of courses toward an LPN degree.  

The claimant’s work history includes jobs as a cashier, waitress, retail clerk,

receptionist, and ER clerk handing medical records.  The claimant has worked in

a factory fabricating gloves, is able to type, and operate a computer and a cash

register.  The claimant also worked as an in-home care giver from July 2000 to

October 2009, for an employer who classified her as an independent  contractor.

The in-home patient from 2001 to 2009 was the claimant's mother, (Tr. p. 13-15).

After her mother's death in October, 2009, the claimant took classes toward her

degree but stopped to care for a grandchild who was born in July 2010, (Tr. p. 45).

She then began work for the respondent employer in October, 2010.
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The claimant’s health history includes attention deficit disorder,

gastrointestinal problems, asthma, depression, and anxiety.  She developed neck,

right arm, mid- and low-back pain with spasms in 2006, while caring for her mother,

(Tr. p. 19-20, 46-49, 54-55).  She  had  neck and back pain after falls in 2007 (Tr.

p. 20-25, 49, 55-59).  And she also hurt her back in 2008 catching her daughter

when she fainted, (Tr. p. 25-27, 33-34, 49-50, 60, 62-64, 66-68).  She was treated

conservatively by general practitioner, Dr. K. Pennington in 2006, 2007, and 2008.

The claimant conceded that she remained symptomatic even though she did not

seek medical treatment, (Tr. p. 48-49, 62).  The claimant testified that despite these

neck and back problems, she was able to either work or study until her accident

with the respondent employer in 2010, (Tr. p. 11-12, 28, 33-35, 55, 64-65).  

On December 15, 2010, the claimant was positioning a patient in bed when

she felt a pain on her right side (neck, arm, back, leg), (Tr. p. 9-10, 13).  She called

her supervisor, Brenda Henderson, to ask for assistance to no avail.  The claimant

sought treatment with Dr. Pennington and Dr.  P. B. Simpson.  An MRI scan was

positive for a herniated lumbar disc at L4-L5.  She received two weeks of temporary

total disability benefits before her claim was denied.  

Dr. Adametz performed surgery on the claimant on April 4, 2011, which was

paid through her husband's group insurance.  However, she has been financially

unable to follow up with her medical treatment.  The claimant remains symptomatic

with pain, sleep disturbance, and an inability to sit or stand for long periods of time.

The claimant stated she was scheduled for another MRI scan after the hearing.

MEDICAL EVIDENCE

With the exception of the reports from Drs. Simpson and Adametz, many of

the records are handwritten and difficult to read.  The claimant is a cigarette smoker

which inhibits healing.  She also has some congenital abnormalities of the lumbar
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spine (see a March 15, 2007, x-ray regarding incomplete lumbarization at S-1 and

Dr. Adametz's April 4, 2011, report, commenting on abnormal segmentation).

The claimant has been treated for radiating back pain and spasm since

2006.  The claimant fell on a ramp in June, 2007, and experienced neck and left

arm pain. A March, 2007, lumbar x-ray and an August, 2007, thoracic MRI scan

were considered unremarkable.  On July 7, 2009, the claimant complained of neck

and right arm pain after lifting her mother.  A September 9, 2007, cervical MRI scan

showed a herniated disc without impingement at C4-C6.  She was treated with

medication and physical therapy through November, 2010.  In 2008, the claimant

hurt her back catching her daughter who was fainting, (Tr. p. 25-27, 33-34, 49-50,

60, 62-64, 66-68), and experienced right leg pain.

Reports in December, 2010, show back pain with spasm, neck, right leg, and

right arm pain following a December 15, 2010, work-related injury.  MRI scans of

the neck and back revealed a small central disc herniation at C4-C5, very mild

central  disc  protrusions  at  C3-C4,  C5-C6, C6-C7, a right paracentral disc

herniation at L4-L5, and a small central disc herniation at L3-L4.  The nerve root at

L4-L5 was impinged by the disc.  The claimant gave her physicians a history of a

work-related injury.

Dr. P. B. Simpson's report of January 19, 2011:

The current lumbar spine problem began on or about December 15,
2010.  The symptoms were sudden in onset.  According to the patient,
the current problem is a result of a work injury and lifting. . . .  She
has had some neck (sic) with this event and had a history of neck
problems in the past. . . .  She has not had significant lumbar
problems in the past.

Dr. Adametz's report of March 18, 2011:

This is a 42 year old female who has had some minor problems with
her back in the past, but then on December 15, 2010, when she was
positioning a patient in bed, she started having sharp pain in her back
and down her right leg.  She has developed some numbness in her
leg and foot. . . .  She has also had some pain in her upper shoulders
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and arms, and some stiffness up there, but it is not nearly as bad as
the back at the moment. . . .

The lumbar (MRI scan) reveals several small central disc herniations.
The lumbar shows a small central disc herniation at L3-L4, but a
larger  one  that  does  not look like it impinges on the nerve root at
L4-L5, on the right.  I tend to agree with the report. . . .

It looks like the L4-L5 disc on the right is causing most of her trouble.
She does have a little central one at L3-L4, and it is really sort of a
judgment call as to whether to do anything to that one as well, but I
am inclined to think that the 4-5 disc is where most of her pain is
coming from.  She is to the point that she really wants to go ahead
with surgery, as soon as we can get it scheduled for her, but she also
has to take care of her dad, so we will have to work around that.  

 
Dr. Adametz performed surgery (right L4-L5 hemilaminotomy and

diskectomy) on April 4, 2011.  The claimant experienced some complications

(allergy to cortisone, pain, fever attributed to a urinary tract infection, and menstrual

problems with back pain) although these symptoms do not appear to be directly

related to the injury.  A December 6, 2011, report mentions the claimant strained

her back but Dr. Pennington gives no further explanation.

In October 2012, Dr. Pennington completed a Social Security Assessment

Report and prescribed a cane for the claimant.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have denied this claim, contending the claimant did not

sustain a compensable injury.

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment
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2) proof that the injury caused internal or external physical
harm to the body which required medical services or
resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause of
disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

“Arising out of the employment” refers to the origin or cause of the accident

and the phrase “in the course of employment” refers to the time, place and

circumstances under which the injury occurred.  Gerber Products v. McDonald, 15

Ark. App. 226, 692 S.W.2d 879 (1985).

The test for arising out of the employment requires that a causal connection

exist between the injury and the employment.  The injury must be a natural or

probable consequence or incident of the employment and a natural result of one of

its risks.  J & G Cabinets v. Hennington, 269 Ark. 789, 600 S.W.2d 916 (Ark. App.

1980).

Act 796 of 1993, did not abolish compensation for a preexisting condition.

Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897 (1996).  The

employer "takes the employee as he finds him" and employment circumstances that

aggravate preexisting conditions are compensable.  St. Vincent Infirmary v. Brown,

53 Ark. App. 30, 917 S.W.2d 550 (1996).  Public Employee Claims Division v. Tiner,

37 Ark. App. 23, 822 S.W.2d 400 (1992).
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A pre-existing disease or infirmity does not disqualify a claim if the
employment aggravated, accelerated, or combined with the disease
or infirmity to produce the disability for which compensation is sought.
Nashville Livestock Commission v. Cox, 302 Ark. 69, 787 S.W.2d 664
(1990); Minor v. Poinsett Lumber & Mfg. Co., 235 Ark. 195, 357
S.W.2d 504 (1962); Conway Convalescent Center v. Murphree, 266
Ark. 985, 588 S.W.2d (Ark. App. 1979); and Pearline Williams v. L &
W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).  

An aggravation is a new injury resulting from an independent incident, which

must  meet  the  definition  of a compensable injury, pursuant to Ark. Code Ann.

§11-9-102, Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004).

The claimant is a hard working individual who has tried to care for her aging

parents, child and grandchild.  Unfortunately, her line of work requires heavy

manual labor which has been detrimental to her health.  She has complained of

radiating neck and back pain beginning four years prior to any incident on the job

in December, 2010.  A cervical MRI scan confirmed disc herniations at C4-C6 in

2007.  But her back complaints were only investigated with x-rays, which is not

diagnostic for a herniated disc.  However, her complaints of radiating leg pain,

worse on the right, correlate with the 2010 MRI scan findings that necessitated

surgery.  Therefore, I find the claimant’s disc herniations and need for treatment

pre-existed her month and one-half employment with the respondent.  There is no

objective medical proof that any incident at work aggravated this pre-existing

condition.  Therefore, I find the claimant has failed to meet her burden of proof.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on December 15, 2010, at which time the claimant
sustained a back injury at a compensation rate of $194.00.
Medical expenses and two weeks of temporary total disability
benefits were paid before this claim was controverted on
January 3, 2011.  Some benefits have been paid by the group
carrier, Blue Cross/Blue Shield.  The claimant has applied for
Social Security Disability.
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2. The claimant has failed to prove by a preponderance of the
credible evidence that she sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of her employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison, fees and expenses
within thirty days of receipt of the bill.

This claim is denied and dismissed.

IT IS SO ORDERED.

                                                                    
                                     ELIZABETH W. HOGAN                            

Administrative Law Judge                           


