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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G103767

JAMES FUDGE, EMPLOYEE CLAIMANT

INVITING CO., INC.,
EMPLOYER                                               RESPONDENT 

TRAVELERS,           
INSURANCE CARRIER/TPA                                  RESPONDENT 
                                                                  

                   OPINION FILED MAY 10, 2013 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA L. BLACK, in
Little Rock, Pulaski County, Arkansas.

Claimant was represented by The Honorable Gary Davis, Attorney at
Law, Little Rock, Arkansas.  

Respondents were represented by The Honorable Phillip Cuffman,
Attorney at Law, Little Rock, Arkansas.

 
                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on April 1,

2013, in Little Rock, Arkansas.  A Pre-hearing Order was entered

in this case on February 4, 2013.   This Pre-hearing Order set

out the stipulations offered by the parties, and outlined the

issues to be litigated and resolved at the hearing, along with

the parties’ respective contentions.      

     The following stipulations were submitted by the parties,
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either in the Pre-hearing Order or at the start of the hearing,

and are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including September 15, 2010.

3.  The claimant sustained compensable injuries to his knee

and back on 2010.   

4.  Temporary total disability compensation and medical

benefits have been paid. 

5.  This claim for additional benefits has been

controverted in its entirety.

6.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.  

     By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  Additional medical treatment for the claimant’s

compensable injuries(primarily to his back), in the form of a

referral by Dr. Collins for pain management treatment with Dr.

Ackerman.  At the time of the hearing, the claimant admitted that

no treatment had been recommended for his knee injury.

     2.  Temporary total disability benefits for his back injury,

from March of 2011, and continuing to a date yet to be determined.

     3.  Anatomical impairment ratings, in the form of a three(3)
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percent rating for the knee, and an eight (8) percent rating for

the back.       

4.  Controverted attorney’s fees.

The claimant’s contentions are set out in his response to

the Pre-hearing Questionnaire.  These are hereby incorporated

herein by reference.  The respondents’ contentions are set out in

its response to the Pre-hearing Questionnaire.  These are hereby

incorporated herein by reference.                    

     The record consists of the April 1, 2013, hearing 

transcript, and the exhibits contained therein.  Dr. Kevin

Collins’s Deposition was also made a part of the record.  It is

retained in the Commission’s file.

    The following witnesses testified at the hearing: the 

claimant and Tina Washington.

                           DISCUSSION

     The claimant testified during the hearing.  At the time of

the hearing, the claimant was forty-nine years old.  The claimant

has a tenth grade education. 

     He admitted to sustaining admittedly compensable injuries to

his right knee and back, on September 15, 2010, while working for

Inviting Company.  The company deals in birthday cards, gift

cards, large boxes, and things of that nature. 

     The claimant gave a description of his employment duties. 
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He sustained admittedly compensable injuries while unloading a

van.  The claimant slipped and fell, between a dock plate.  

     He admitted to having first sought medical treatment from

Concentra.  The claimant underwent physical therapy treatment and

a medication regimen, under the care of Dr. Vargas.  He referred

the claimant to Dr. Schock for evaluation of his knee.  The

claimant treated with Dr. Sprinkle for his back, beginning on

January 13, 2011.  The claimant admitted that the respondent-

insurance-carrier paid him temporary total disability and medical

benefits early on, at the point that the claimant saw Dr.

Sprinkle.  The claimant agreed that they stopped paying him some

time after the functional capacity evaluation(FCE) was performed

on March 23, 2011.  However, the claimant continued to treat with

Dr. Sprinkle.  He prescribed some additional treatment for the

claimant.

     The claimant verified that Dr. Sprinkle sent him for a block

injection by Dr. Meador in August.  He was next sent to Dr.

Peeples for an office visit.  The claimant returned to Dr.

Sprinkle, and then sought a change of physician, to Dr. Collins

since Dr. Chakales had passed away. He agreed that he first saw

Dr. Collins on January 31, 2012.

     Regarding his back symptoms, the claimant testified:
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Q Okay.  Let's continue up through when you first started
seeing Dr. Collins.  What sort of physical problems were you
having during this time?

A I couldn't walk and stand very long.  I can't do the
things that I used to do.

Q What sort of things?  When you say you can't do the
things you used to do, what are you talking about?

A I can't play with my grand-kids, sex problem, and I
can't cut grass like I used to, raise my dog.

Q Your other things outside of the house before this
incident took place?

A Yes, I used to do all of that.  You know, I was kind of
like going to church every day.  I'm a minister, and I don't
go to church like I used to, because I hurt all day.

Q Were you not able to do that during this period of
time?

A No, sir.

Q Okay.  Now, James, you said that -- you said you were
having difficulty walking?

A Yes, sir, standing.

Q And standing?

A Uh-huh.

Q What sort of problems do you have if you walk too much
or you stand too much?

A My leg, it bothers my lower part of my back.

Q Okay.  Let's talk about your low back for a second. 
Can you describe the problem that you have?  Do you have
pain in your low back?

A Yes.

Q Is it sharp, or dull, or aching, or what?

A It's sharp.  Sometimes it feels like something stinging
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me all the time.

Q Okay.  A stinging pain?

A Yes.

Q How often do you have that?

A Constantly, all the time because I can't sleep at
night, and the doctor got me on depression pills.

Q Has this been true ever since you got hurt?

A Oh, yes.

Q Okay.  Is it still true today?

A Yes, sir.

     The claimant testified that he has problems with his ankles

and knee as well.  According to the claimant, he was unable to do

or complete the tests(FCE) because he was hurting so “bad,” he

left the facility.  He verified that he underwent an MRI of the

back and hip.  The claimant admitted that his right leg problems

starts in his buttock area and goes down into his right ankle.

According to the claimant, he has leg pain all the time.  He

stated that he sleeps with a pillow between his legs.

     He admitted that he treated with Dr. Collins a couple of

times before the respondent-insurance carrier stopped paying for

his medical treatment, which was in 2012.  However, the claimant

continued to treat with Dr. Collins.  The claimant’s sister has

been paying for this treatment.  He verified that he wishes to 

see Dr. Ackerman for pain therapy, as has been recommended by Dr.

Collins.  
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     The claimant denied being paid(indemnity benefits) after

March of 2011.  He denied that he has been able to work during

this period of time.  The claimant specifically denied that he is

able to perform the type of work that he performed at Inviting

Company because it involved lifting and pulling a pallet jacket

filled with material.  He also agreed that his employment duties

there required him to be on his feet all day, bending, climbing,

and stooping.  The claimant worked eight-hours a day, sometimes

ten hours a day.  

     Previously, the claimant worked as a ginner, running a

cotton gin.  The claimant testified that he performed this work

for some eighteen years.  

     Since his compensable incident, the claimant denied having

injured himself in any other manner.  He related all of his

physical problems to his accident in September of 2010.

     On cross examination, the claimant admitted to returning to

see Dr. Sprinkle for his back on a number of occasions.  The

claimant admitted to undergoing only one MRI for his back. He

denied that Sprinkle ever suggested surgery for his back.  

According to the claimant, Dr. Collins recommended surgery for

his back.

     The claimant admitted that he saw Dr. Ethan Schock for his

knee.  He performed surgery on the claimant’s knee.  The claimant

denied that he was satisfied with this medical treatment.  He
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also denied he was satisfied with the medical care provided by

Dr. Sprinkle, or Dr. Stewart.  The claimant admitted that Dr.

Stewart gave him a rating for his knee.  

     As of the date of the hearing,  the claimant verified that

he had filed for Social Security Disability benefits, and was

receiving SSI.  The claimant denied he has been able to

physically work since his work-related accident of September of

2010.

     Upon being questioned by the Commission, the claimant denied

any prior injuries to his knee or back.  He also denied being

involved in any other subsequent accidents.                       

     Tina Washington was called as witness for the claimant.  She

is the claimant’s sister.  Ms. Washington lives with the claimant

at his home in England.  She began living with the claimant after

his workers’ compensation injury, in order to help him.  She

testified that the claimant has trouble sleeping, and he walks

and moans all night.  Ms. Washington testified that before his

injury, the claimant was fine, and working at Inviting.  She

admitted that she and other family members helped the claimant

with payment of his medications.  

      Ms. Washington basically agreed that the claimant was

active and able to do things such as mow his lawn.  However, she

stated that after the accident, the claimant became depressed,
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and everything when downhill.  Ms.  Washington verified that the

claimant uses a cane everyday to get around.

     With respect to the claimant’s back symptoms, she testified:

Q Other than that, other than that, do you believe him to
be in pain?

A Yes, sir, he be in a lot of pain.

Q Well, what makes you say that?

A Because I watch his reaction, how he cries, how he
moans, and, you know, he, you know, like, you know,
hollering out, "Oh, my back," you know.  And I'll go in
there and, you know, try to help him turn, you know.  He
says his back locks up, you know, and he has been, you know,
he really has been having a very hard time dealing with
everything, but still, you know, I've still been there
trying to help him.

     She denied that the claimant has been hurt in any other way

since his work accident of September 15, 2010.  According to Ms.

Washington, before his accident, the claimant sometimes worked

three to four jobs.  

      A review of the medical evidence of record demonstrates

that the claimant underwent initial evaluation for his

compensable incident of September 15, 2010, at Concentra Health

Centers(AR), in North Little Rock, under the care of Dr. John

Adametz, Jr.  The claimant complained of leg pain.  

     PATIENT STATEMENT:
Patient states: “I was pulling a pallet jack and it fell and
hit my right leg.”

HISTORY OF PRESENT ILLNESS:
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The patient suffered a direct blow to the medial aspect of
the right leg.  The pain began immediately.  The pain is
located on medical aspect of the right leg.  The pain is
described as aching.  Pain Intensity Level:7/10.  The pain
did not radiate.  The symptoms are exacerbated by standing,
pressure or walking.  Associated with swelling and bruising. 
Denies paresthesias, sensory loss, numbness, weakness,
stiffness, limited movement, snapping clicking, popping and
redness.  He feels the pattern of symptoms is stable. 
Current treatment: No prior treatment.

                              * * *

ASSESSMENT:
1.  Lower leg contusion.  924.10.

PLAN:
Medications: Naproxen 500 mg PO BID

ACTIVITY:
Regular activity not released from care.

     The claimant returned to Dr. Adametz on September 22, 2010

for recheck of his injury.  Although the claimant reported that

the pattern of symptoms were no better, he had been working his

regular duty.  Dr. Adametz assessed the claimant with “1.  Lower

leg contusion.  2.  Knee strain.”  He recommended the claimant

undergo physical therapy treatment, and be placed on modified

activity.  Dr. Adametz also restricted the use of the claimant’s

right leg.

     Further review of the medical evidence shows that the

claimant continued to treat at Concentra Health Centers. 
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Although the claimant had been in physical therapy treatment, on

September 29, 2010, he complained of “soreness,” and his leg

“giving out.”   

     On October 6, 2010, the claimant reported to Dr. Adametz

that his pattern of symptoms was worsening.  As a result, an MRI

was ordered.  

     An MRI of the claimant’s right knee was performed on October

14, 2010, with the following conclusion:

1.  More than 2.5 cm trizonal cleavage tear extending from   
    the posterior body and horn of the medial meniscus.
2.  Swollen inferior attachment of the ACL and contusion of  
    the proximal PCL without macrotears.
3.  High-grade chondromalacia of the patellar trochlea with  
    subchondral erosions.                
4.  Minimal prepatellar induration with intact extensor      
    mechanism. 

On October 21, 2010, Dr. Adametz saw the claimant for a

recheck of his injury.  According to this medical note, the

claimant felt at that time that his pattern of symptoms were

improving.  He had been working his regular duty.  However, the

claimant described his pain as throbbing, and at an intensity

level of 8/10.  Dr. Adametz assessed the claimant with “1.  Knee

strain.  2.  Mensicus tear.”  He modified the claimant’s activity 

status and continued his previous medications as prescribed.

     Dr. Adamtez noted on October 22, 2010 that the claimant felt



12

his pattern of symptoms was worsening.  

     The claimant underwent initial evaluation by Dr. Victor

Vargas on October 27, 2010, due to a chief complaint of right 

knee pain.  Dr. Vargas noted that the claimant presented with a

very antalgic gait.  He assessed the claimant with “meniscus

tear, chondromalacia of the knee.” 

     On October 28, 2010, the claimant underwent evaluation by

Dr. Ethan Schock for an opinion on his right knee.  The claimant

reported that his injury occurred on September 8.  He was working

on a loading dock, and fell between the trailer and the dock. 

The claimant stated that he was pinned at the mid leg and fell

backwards twisting his knee.  After physically examining the

claimant, and reviewing x-rays and the MRI, Dr. Schock

recommended that the claimant undergo a knee arthroscopy.     

     The claimant underwent by knee surgery by Dr. Schock on

November 23, 2010, in the form of  “1.  Right knee arthroscopy

with partial medial meniscectomy. 2.  Patellofemoral

chondroplasty.”  He had a pre-operative and post-operative

diagnosis of “Right knee medial meniscal tear.” 

     On December 2, 2010, the claimant saw Dr. Schock for his

first postoperative visit following his right knee arthroscopy. 

The claimant was doing well, and his incisions were healing. 
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However, Dr. Schock reported that “a small effusion” was present. 

     An MRI of the claimant’s lumbar spine was performed on

December 10, 2010.  Dr. Adam Olmsted rendered the following

conclusion:

1.  Shallow mixed disc protrusion at L5-S1 contains an       
    annular tear, but is noncompressive.
2.  Concentric disc bulge at L4-5 mildly encroaches upon the 
    neural foramina.
3.  Low grade facet arthropathy predominates at L4-5.  No    
    spondylolysis...

     The claimant underwent initial evaluation by Dr. W. Brent

Sprinkle on January 13, 2011 for complaints of neck, shoulder,

back, and leg pain.  His assessment was “Lumbar degenerative

disease; Lumbar myofascial pain; Lumbar facet medical pain, and

Lumbar strain.”        

     On March 2, 2011, Dr. Gary Frankowski performed a “Bilateral

L4-5 and L5-S1 facet joint injections under fluoroscopy,” on the

claimant due to midline low back pain.

      When the claimant returned to Dr. Schock for recheck of his

knee on March 3, 2011, he noted that the claimant had made very

little progress.  The claimant was still walking with great

difficulty.  Dr. Schock noted that on physical examination, the

claimant was still very limited by pain in his right lower

extremity.
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     The claimant underwent a Functional Capacity Evaluation(FCE)

on March 23, 2011.  This evaluation was conducted by Mr. Charles

Davidson.  The results of this evaluation indicated that the

claimant gave un invalid effort, with over 50% of his calculable

consistency measures exceeding acceptable limits.  The examiner

rendered the following conclusions: “Mr. James Fudge [the

claimant] demonstrated invalid and unreliable test result due to

his failure to participate in the testing process.”  The examiner

further stated that due to the claimant’s failure to participate

in the evaluation process, his current functional limitations

could not be assessed.  

     On March 29, 2011, Dr. Sprinkle saw the claimant for follow-

up of his low back pain.  Dr. Sprinkle stated the following, “MRI

shows diffuse degenerative changes, small disc herniation, I

think is more consistent degenerative phenomena.”  Specifically,

Dr. Sprinkle opined, “I think his work injury was a temporary

aggravation of pre-existing degenerative disease.  His a [sic]

max medical improvement.”   Therefore, Dr. Sprinkle released the

claimant to return to work at regular duty.

     Dr. Schock reported the following in an office visit note on

March 31, 2011:

History of Present Illness
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Mr. Fudge is back today.  His functional capacity evaluation
was entirely unreliable.  Apparently he did not participate
in the majority of the test.

I think that he is reached maximal medical improvement with
respect to his right knee injury.  He had a meniscal tear
which was treated arthroscopically.  He had appropriate
physical therapy and protracted job restrictions.  I do not
see any cause for impairment rating.  He complains of a
great deal of pain and disability but I cannot find any
anatomic explanation for this, I think that the unreliable
nature of his FCE is indicative of his approach to his
rehabilitation and return to work.  I do not see the need
for any further intervention or restriction.  I believe
there is no permanent partial impairment or need for
limitation at work.  I will release him from my care at this
time. 

      The claimant returned to see Dr. Sprinkle on July 21, 2011

in follow-up for his low back pain.  Dr. Sprinkle wrote, “We are

running out of options[sic] of not optimistic is a candidate for

surgery, but is pain to be facet mediated, at least he did some

response to the facet injection.”  Dr. Sprinkle’s assessment of

the claimant’s back remained the same, and he referred the

claimant to Dr. Annette Meador for consideration of bilateral L4-

5, L5-S1 facet joint radiofrequency ablation.  He continued the

claimant’s current work status.

     On July 29, 2011, Dr. Sprinkle responded to three questions

posed by Travelers concerning the claimant.  However, only one of

Dr. Sprinkle’s responses is legible.  Specifically, Sprinkle was

asked, “Are the current problems he[sic] experiencing related
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directly and only to the incident occurring 09/15/2010?  Or, did

these problems resolve as 3-29-11 when you released him?”  Dr.

Sprinkle replied, “Yes.”        

     The claimant underwent initial evaluation by Dr. Meador on

August 23, 2011 due to low back pain.  Dr. Meador’s impression

was “l.  Lumbar spondylosis, possible facetogenic pain.  2. 

Suspect symptom magnification.”  However, she did recommend

lumbar medial branch blocks.  At that time, the claimant

underwent a medial branch block.

     On August 29, 2011, the claimant underwent an independent

medical evaluation by Dr. Earl Peeples.  He recommended that all

treatment of the claimant be terminated.  Dr. Peeples stated, “I

do not identify any physical abnormality which is more probable

than not directly related to his incident.  Complaints of pain

are not a ratable condition.  He noted that the claimant’s MRI of

the lumbar spine and EMG provide no anatomic explanation for back

or leg pain complaints.  Dr. Peeples stated:

In so far as his physical anatomy is concerned Mr. Fudge has
excellent resection of a small meniscus tear which leaves
him with no significant abnormality of the knee and
impairment of perhaps 3% of the lower extremity would be
based solely on the resection of meniscus.

His back no identifiable abnormality which would prevent him
from employment.  Mr. Fudge may return to work if he can
obtain the essential of work(motivation, determination,
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effort).  Mr Fudge’s failure to work, his perception of a
great deal of pain and inability to work, and his vision
problems are unrelated to a physical trauma.   

     The claimant returned to Dr. Sprinkle on September 22, 2011

due to follow-up of his low back pain.  He opined, “I think his

back pain is mostly consistent with pre-existing degenerative

disease. I think this work injury may temporarily aggravated

that...”  Dr. Sprinkle restricted the claimant work activity to

the ability what he demonstrated on the FCE.  However, he stated

that these restrictions are not justified as a result of his work

injury.  Instead, Dr. Sprinkle stated “I think a more likely

secondary to his pre-existing degenerative disease.  I do no

think he is a good candidate for surgery.  He has a 0% impairment

rating.  He is at maximum medical improvement.”

     On January 31, 2012, the claimant presented at the office of

Dr. Kevin Collins.  It appears that the claimant treated with his

nurse, Eunice Orji.   The claimant was noted to have an unsteady

gait, and ambulated with a cane.  He was assessed with “1.  High

blood pressure.  2.  L5-S1 annular tear.  3.  Right ACL tear with

repair.”  Nurse Orji recommended that the claimant undergo

therapy.  

     The claimant underwent evaluation by Dr. Jason Stewart on

March 26, 2012.  After examining the claimant and reviewing three
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views of his right knee, Dr. Stewart’s assessment was “chronic

right knee pain of undetermined etiology.”  He agreed with the

other treating physicians that there was no nonorganic basis for 

the claimant’s pain, which appeared to be secondary gain.  Dr.

Stewart also opined that the claimant was at maximum medical

improvement, and that the pain was not a ratable condition, and

that no further treatment for his knee injury was recommended.

     On April 20, 2012, Dr. Collins essentially recommended that

the claimant see Dr. Ackerman due to continued complaints of back

pain.  He stated that the claimant has a torn disc and that it

was very painful.  The claimant continued to treat with Dr.

Collins.

     The claimant saw Dr. Wayne Bruffett on September 10, 2012

for an independent medical evaluation.  His impression was

degenerative disc disease lumbar spine.  Dr. Bruffett stated that

the claimant was at a point of maximum medical improvement with

regards to his work injury of 2010.  He stated, “I do not think

he has sustained any injury that would result in any sort of

impairment.  I would not have any restrictions to place upon

him...”       

     On January 8, 2013, Dr. Collins stated that he would again

make recommendation for a pain medicine doctor to see if they can
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treat the claimant more aggressively.  

     Dr. Kevin Collins’s deposition was taken on March 14, 2013.

His speciality is physical medicine and rehabilitation.  He

agreed that he first saw the claimant on January 31, 2012.  Dr.

Collins testified that he assessed the claimant with knee pain

and back pain.  He stated that the claimant had a right annular

tear at L5-S1, and SI joint pain, along with right knee pain.  

He agreed that in the claimant’s MRI of the lumbar spine

evidences an L5-S1 disc protrusion with an annular tears, and

also an L4-L5 concentric bulge.  He also agreed that the claimant

had L4-5 compression.  He agreed that these conditions are

probably related to the claimant’s accident, and are objective

findings. 

    With respect to an impairment rating for the claimant’s back,

Dr. Collins stated:

A.     There is a tear, so you know there is a question
whether or not there is impingement of the nerve.  It seems
if the electro diagnostic studies were indeed negative,
which is what Dr. Sprinkle states, then there’s no reason to
think otherwise.  Having been negative, you could use
radiculopathy as part of your impairment ratings, so you
would just have to rate the disc itself, which would be what
is this Workman’s Comp?

Q.     Yes sir.

A.     So I don’t know.  Eight percent (8%).
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Q.     Okay.  Let me ask you to maybe make yourself more
comfortable with looking at that.  I have the AMA Guides to
the Evaluation of Program [sic] Impairment, 4th Edition,
here.  I’ve turned to Table 113, which is – or excuse me,
Table Seventy-five (75) on page 113, which is a Table that
we know is commonly used, and ask you to direct your
attention there and tell us again what you believe likely to
be the permanent impairment in the low back. 

A.     It looks like it is, based on this one (1), I’m
sorry, it’s about intervertebral disc, not operated, medical
diagnosed injury pain rigidity.  Then you have torn disc
without radiculopathy, it looks like it’s seven percent
(7%).

Q.     All right.  So do you believe that the entirety of
the impairment for the low back, including the two (2) discs
that we’ve made reference to here, that you’ve said...

A.     Oh, you’d have to add the other level, which would be
one percent (1%).  So it would be eight percent (8%).

Q.     In fact it would be eight percent (8%).  The seven
(7%), plus one (1).

A.     Correct.

Q.     Doctor, when you’re determining permanent impairment,
you’re doing a couple of things.  Number one (1): you’re
aware of Arkansas Law requiring reference to the AMA Guides
to the Evaluation of Permanent Impairment, Fourth (4th)
Edition, right?

A.     Correct.

     Dr. Collins verified that his opinion is offered within a

reasonable degree of medical certainty.  He agreed that the

claimant’s low back condition is permanent, and that the claimant

has reached maximum medical improvement.  Dr. Collins stated that
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it would be his preference for the claimant not be provided with

provisions for pain medications, but this is the claimant’s only

option, other than the Intra-Discal Elecrothermal Therapy (IDET)

procedure. Dr. Collins specifically stated he was not familiar

with any other active medical procedure that might assist with

the claimant’s back.  However, he noted that the pain medications

would be a viable treatment option since the IDET was being

denied.  He denied that it is not inappropriate for the claimant

to walk with a limp.

     Upon being asked about Dr. Sprinkle’s assessment of the

claimant having suffered a temporary aggravation of a pre-

existing condition of his back(tear), he disagreed with this

opinion since there was no prior MRI showing the pre-existing

condition/tear.  This opinion was stated with a reasonable degree

of medical certainty.           

                           ADJUDICATION           

A.  Additional Medical Treatment

     The claimant has asserted that he is entitled to additional

medical treatment for his compensable injuries(right knee and

back), primarily for his back.  

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in
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connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  The claimant bears the burden of proving

that he is entitled to additional medical treatment.  Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  What

constitutes reasonably necessary medical treatment is a question

of fact for the Commission.  Wright Contracting Co. v. Randall,

12 Ark. App. 358, 676 S.W.2d 750 (1984); Air Compressor Equipment

v. Sword, 69 Ark. App. 162, 11 S.W. 3d 1 (2000). 

     After reviewing the evidence in this case impartially,

without giving the benefit of the doubt to either party, I find

the claimant has met his burden of proving by a preponderance of

the evidence that he is entitled to additional medical treatment

for his compensable back injury of September 15, 2010.  However,

the claimant failed to prove his entitlement to additional

medical treatment for his right knee.

     Regarding the claimant’s right knee, the claimant admitted 

that the respondents paid for his medical treatment up through a

few visits by Dr. Collins.  At that beginning of the hearing,

counsel for the claimant stated that the respondents controverted

medical treatment as of April 4, 2012.  

     Nonetheless, the parties stipulated the claimant suffered a

compensable right knee injury on September 15, 2010.  The
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claimant initially treated conservatively for his knee injury

under the care of Dr. Adametz.  He assessed the claimant as

having “a knee strain.”  An MRI of the claimant’s knee was

performed on October 14, 2010.  On October 21, 2010, Adametz

assessed the claimant with “knee strain, and mensicus tear.” 

Ultimately, the claimant came under the care of Dr. Schock.  On

November 23, 2010, Dr. Schock performed “Right knee arthroscopy,

with partial medial meniscectomy.”  The claimant underwent an

unreliable FCE on March 23, 2011.  On March 31, 2011, Dr. Schock

opined that the claimant had reached maximum medical improvement

for his right knee.  Although the claimant has had continued

complaints of knee symptoms since this time, no physician has

recommended any additional treatment for his right knee.  

     Under these circumstances, I am constrained to find that the

claimant did not prove that any additional treatment would be

reasonably necessary in connection with his compensable knee

injury of September 15, 2010.

     With respect to the claimant’s back injury, I find that the

claimant proved by a preponderance of the evidence that the

additional medical treatment recommended by Dr. Collins, in the

form of a pain management referral to Dr. Ackerman, is reasonably

necessary and causally related to his compensable back injury of
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September 15, 2010.

     Here, the parties stipulated that the claimant sustained a

compensable injury to his back on September 15, 2010.  The

respondents have paid some medical benefits.  However, the

respondents have since controverted the claimant’s entitlement to

additional medical treatment, in the form pain management as

recommended by his treating physician, Dr. Collins.  

     Specifically, it is undisputed that prior to his compensable

injury, the claimant suffered some pre-existing degenerative

changes of the lumbar spine.  However, this condition was

asymptomatic prior to his compensable work-related incident.  The

claimant credibly testified that prior to the September 15, 2010

incident, he had not experienced any problems with his back, and

was able to perform laborious work duties for the respondent-

employer and his previous employer.  His testimony is

corroborated by the medicals and the lack thereof.  The

claimant’s sister also testified that prior to his work incident,

the claimant sometimes worked three or four jobs, and was very

active.  However, since his work incident, the claimant has

continued with debilitating, sharp pains that radiate from his

back, down into his leg and ankle.  Hence, the claimant continues

with these chronic symptoms despite minimal conservative
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treatment.  His testimony was corroborated by his sister, Ms.

Washington.  No testimony to the contrary was elicited during the

hearing by the respondents.  Both the claimant and Ms. Washington

denied that he suffered any subsequent accidents or injuries to

his back.

    An MRI of the claimant’s lumbar spine was taken with the

following conclusion, on December 10, 2010:

1.  Shallow mixed disc protrusion at L5-S1 contains an       
    annular tear, but is noncompressive.
2.  Concentric disc bulge at L4-5 mildly encroaches upon the 
    neural foramina.
3.  Low grade facet arthropathy predominates at L4-5.  No    
    spondylolysis...

     On September 22, 2011, Dr. Sprinkle opined “I think his work

injury was a temporary aggravation of pre-existing degenerative

disease.”  In Williams v. L & M Janitorial, Inc., 85 Ark. App.1,

145 S.W. 3d 383 (2004), the Arkansas Court of Appeals pointed out

that in workers’ compensation law, an employer takes the employee

as he finds him.  Hence, the preponderance of the evidence

demonstrates that the claimant suffered an accidental work-

related injury that “superimposed on pre-existing changes,” which

resulted in the L5-S1 annular disc tear, and L-45 concentric

bulge, with some nerve root compression.  During his deposition

testimony, Dr. Collins specifically opined that these objective
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findings are related to the claimant’s work incident.  Dr.

Collins also testified that the annular tear could be the cause

of the claimant’s ongoing pain.  As a result, Dr. Collins has

recommended that the claimant see a pain specialist, Dr.

Ackerman.

     Therefore, based on the expert opinion of the claimant’s

treating physician, Dr. Collins, the testimony elicited from the

claimant and Ms. Washington, and there being absolutely no

evidence of any subsequent trauma or new injury, the persistent

nature of the claimant’s symptoms since the compensable incident,

the lack of symptoms before the work-related incident, and

because of the MRI findings of an acute injury(namely, the

annular disc tear, and other findings cited above), I find that

the claimant’s compensable back injury of September 15, 2010, is

at least a contributing factor in his need for pain management. 

See Thomas v. Entergy Arkansas, Inc., Full Workers’ Compensation

Commission, Opinion filed January 24, 2006 (F308759).  

     As a result, I find that the referral for pain management as

recommended by Dr. Collins is reasonably necessary and causally

related to the claimant’s compensable injury of September 15,

2010.  

     I realize that other physicians have opined that no further
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treatment is necessary, however, due to all of the foregoing

reasons, little probative weight has been attached to these

opinions.

     Of note, all of the physicians of record have opined that

the claimant is at maximum medical improvement for his

compensable back injury.  However, it is well-settled that a

claimant may be entitled to ongoing medical treatment after the

healing period has ended, if the medical treatment is geared

toward management of the claimant's injury.  Patchell v.

Wal-Mart, Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004). 

Such circumstances exist in the case at bar.       

     Pursuant to  Ark. Code Ann. § 11-9-508, the respondents are

liable for the expense of the additional treatment, in the form

of pain management, as recommended by his treating physician, Dr.

Collins.

B.  Temporary Total Disability Compensation

     The claimant alleges he is entitled to additional temporary

total disability compensation for his back injury from March of

2011, until a date yet to be determined.

     An injured employee who suffers an unscheduled injury is

entitled to temporary total disability compensation during the

time that he is within his healing period and totally
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incapacitated to earn wages.  Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d

392 (1981). 

     Based on the evidence presented in this case, I find that

the claimant has failed to prove that he remained within his

healing period for his back injury after March 29, 2011.  At that

point, Dr. Sprinkle opined that the claimant was at maximum

medical improvement for his back condition and released him back

to regular duty work.  I attach significant weight to this

opinion since there are no medical opinions which specifically

contradict Dr. Sprinkle’s opinion.  Temporary total disability

cannot be awarded after the claimant’s healing period has ended.

Trader v. Single Source Transportation Workers’ Compensation

Commission E507484 (Feb. 12, 1999). 

     I recognize that the claimant has experienced some continued 

back pain and related symptoms.  However, pain alone is

insufficient to extend the claimant’s healing period. 

     In sum, based on the testimony elicited at the hearing, the

medical evidence of record, I thus find that the claimant is not 

entitled to additional temporary total disability compensation,

after March 29, 2011.

C.  Anatomical Impairment Rating
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     An injured worker must prove by a preponderance of the 

evidence that he is entitled to an award for a permanent physical

impairment.  Weber v. Best Western of Arkadelphia, Workers'

Compensation Commission F100472 (Nov. 20, 2003).  Any

determination of the existence or extent of physical impairment

shall be supported by objective and measurable findings.  Ark.

Code Ann. § 11-9-704(c)(1).  Pursuant to Ark. Code Ann. §

11-9-522(g) and our Rule 099.34, the Commission has adopted the

Guides to the Evaluation of Permanent Impairment (4th ed. 1993)

to be used to assess anatomical impairment. Permanent benefits

shall be awarded only upon a determination that the compensable

injury was the major cause of the disability or impairment.  Ark.

Code Ann. § 11-9-102(4)(F)(ii)(a).

     Regarding the claimant’s right knee injury, I find that the

claimant sustained a 3% whole-person anatomical impairment for

his right knee injury, as opined by Dr. Peeples on August 29,

2011.  It appears that Dr. Peeples relied on 4th Edition of the

Guides, at page 3/85, Table 4.  The evidence demonstrates that on

November 23, 2010, the claimant underwent “1.  Right knee

arthroscopy with partial medial meniscectomy. 2.  Patellofemoral

chondroplasty.”  He had a pre-operative and post-operative

diagnosis of “Right knee medial meniscal tear.” I find that this
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rating is based on objective and measurable physical findings,

and that the claimant’s injury was the major cause for the

claimant’s 3% anatomical impairment.  Specifically, the record

demonstrates that the claimant had no prior problems with his

knee and was able to perform laborious job duties before his

accidental injury of September 15, 2010.  As such, minimal weight

has been attached to the expert opinions, which state that the

claimant did not sustain a permanent impairment to his knee.    

     With respect to the claimant’s back injury, I find that the

claimant is entitled to an 8% anatomical impairment rating for

his back injury, as assessed by his treating physician Dr.

Collins.  The parties stipulated that the claimant sustained a

compensable back injury on September 15, 2010.  Dr. Collins

assigned an 8% anatomical impairment rating based on Chapter 3,

Table 75 of the Guides, as outlined fully explained in his

deposition testimony(see full discussion above).  I find that

this rating is based on objective and measurable physical

findings, and that the claimant’s injury was the major cause for

the claimant’s 8% anatomical impairment. 

     The record does reflect pre-existing  degenerative disc

disease of the lumbar spine, but this condition was asymptomatic

for the claimant’s work injury.  In addition to this, Dr. Collins
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opined that the L5-S1 annular disc tear, and L4-5 concentric

bulge, with some nerve root compression are work-related.  I

therefore find that significant weight should be attached to this

opinion. I realize that there is expert opinion to the contrary,

however there are no prior diagnostic testings or other probative

evidence demonstrating that said finding pre-existed the

claimant’s work injury.   

     My review of the Guides demonstrate that the combined 

value for these anatomical impairment ratings converts to an 11%

whole person impairment. 

D.  Attorney’s Fee

     The respondents have controverted this claim for additional

benefits in its entirety.  Therefore, the claimant’s attorney is

entitled to a controverted attorney’s fee on all indemnity

benefits awarded herein to the claimant, pursuant to Ark. Code

Ann. §11-9-715.

            FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of the within claim.
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2.  The employee-employer-carrier relationship existed at    
    all relevant times, including September 15, 2010.

3.  The remaining stipulations set forth above are hereby    
    accepted.

4.  The claimant proved his entitlement to additional 
         medical treatment for his back, in the form of pain      
         management therapy.  However, the claimant failed to     
         prove his entitlement to additional medical treatment
         for his right knee injury.    

5.  The claimant failed to prove his entitlement to any      
    additional temporary total disability compensation after 
    March 29, 2011.

6.  The claimant proved that he sustained a 3% whole person  
    impairment rating for his right knee injury, and an 8%   
    person whole impairment rating for his back injury, for  
    a combined value rating of 11% to the whole person. 

7.  The claimant’s attorney is entitlement to a controverted
         attorney’s fee on the indemnity benefits awarded herein. 
   
               
                             AWARD

     The respondents are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion.  

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809.

     Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 
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     All issues not addressed herein are expressly reserved under 

the Act.

     

 IT IS SO ORDERED.

                                                                  

         

                                                                  

                                   ________________________
  CHANDRA L. BLACK

Administrative Law Judge       
                                 

 

                                                                  
                                                                  
                                                                  
                                                                  
                                


