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Hearing before Chief Administrative Law Judge David Greenbaum on June
14, 2013, at Jonesboro, Craighead County, Arkansas.

Claimant represented by Mr. Marc I. Baretz, Attorney-at-Law, West Memphis,
Arkansas.

Respondents represented by Mr. Michael E. Ryburn, Attorney-at-Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on June 14, 2013, to determine whether the

claimant  was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on May 15, 2013,

and a Prehearing Order was filed on said date.  A copy of the Prehearing

Order was introduced, without objection, as “Commission’s Exhibit 1.”

During the May 15, 2013, prehearing conference, it was stipulated that

the employee/employer relationship existed at all relevant times, including

September 21, 2011; that the claimant sustained a compensable injury on

said date; that respondents paid temporary total disability benefits at the rate
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of $512.00 per week through January 11, 2012, as well as related medical;

and that respondents had controverted all benefits beyond those previously

paid.  At the hearing, it was further stipulated that at the time of the claimant’s

admitted injury, his average weekly wage was sufficient to entitle him to the

compensation rate of $524.00 per week.  Respondents agreed that it had

underpaid the claimant by $12.00 a week for the period beginning September

21, 2011, through January 11, 2012.  (Tr.7, 11)

Initially, the applicable compensation rate was joined as an issue.

Because the parties stipulated to the applicable temporary total disability rate,

the remaining issues submitted by agreement of the parties, are set out

below:

1) Whether the claimant was entitled to additional medical treatment.

2) Whether the claimant was entitled to additional temporary total

disability.

Claimant contended, in summary, that he was entitled to additional

temporary total disability benefits from the date benefits were terminated on

or about January 11, 2012, and continuing through the present while

maintaining that his healing period had not ended; that respondents should be

held responsible for all outstanding medical and related treatment, together

with continued, reasonably necessary medical treatment; and that a
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controverted attorney’s fee should attach to any benefits awarded.

At the hearing, it was pointed out that the claimant became the recipient

of both short-term and long-term disability benefits which was paid by the

employer at the rate of $472.00 per week commencing on or about

September 16, 2012, which were continuing at the time of the within hearing

for which respondents would be entitled to a credit or offset in the event the

claimant was awarded additional temporary total disability.  The claimant

contended that in the event he was entitled to additional temporary total

disability, the respondent would only be entitled to an offset for the net amount

of short-term and long-term disability received rather than the gross amount

of such benefits received.  Because I find that the claimant has failed to prove

entitlement to additional temporary total disability, the issue of any offset is

rendered moot.

The respondents contended that the claimant’s healing period ended

on or before January 11, 2012; that the claimant was released to full-duty

work; that the claimant could not prove entitlement to additional temporary

total disability; and that additional medical treatment was neither reasonable

nor necessary.

The claimant was the only lay witness to testify.   The record is

composed solely of the transcript of the June 14, 2013, hearing containing
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numerous  exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant’s healing period ended on or about January 11, 2012, at

which time he returned to work for the employer herein.

4. The claimant has failed to prove, by a preponderance of the evidence,

that he is entitled to temporary total disability after January 11, 2012.

5. The claimant is entitled to an underpayment of temporary total disability

for the period beginning September 21, 2011, and continuing through

January 11, 2012.

6. The claimant has proven, by a preponderance of the evidence, that he

is entitled to continued reasonably necessary medical treatment,

specifically, maintenance treatment including prescription medications
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prescribed by Dr. Joseph Chacko, a neuro-ophthalmologist with the

Harvey and Bernice Jones Eye Clinic in Little Rock, Arkansas.

7. Additional issues, including claimant’s entitlement to permanent

disability benefits are specifically reserved.

DISCUSSION

The claimant, Rodrick Benjamin Fraction, testified in his own behalf.

The claimant is twenty-six (26) years old. The claimant is a trained diesel

mechanic.  The claimant began working for FedEX Freight as a diesel

mechanic in September, 2011.  The claimant sustained an admitted,

compensable industrial injury as the result of a specific incident on September

21, 2011.  The claimant’s description of the incident, injury, and his initial

medical treatment is set out below:

Q     ... How did you get hurt?

A     I was in a wash bay training with another coworker, and we do services
– I’m a diesel mechanic.  We do services on trucks, and when we do service
on trucks, we have to wash them off in the wash bay, and I was instructed to
go in and follow my trainer so he could show me how to wash things.  I was
standing on a wall away from the truck, and the hose got stuck from around
the tire, the pressure washer, you know, the high pressure washer, and he
was jerking on it.  I looked down and I looked back up, I guess, the leeway
because it was stuck.  The hose was stuck on the front of the tire.  So it was
stuck and he was pulling it and it finally came loose, and when it came loose,
he had his hand on the trigger, and – you usually have to hold with two hands
because it has so much pressure.  He had one hand on it, and it just swung
around like this and –
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JUDGE GREENBAUM:     Obviously, the record is not going to
reflect Mr. Rodrick – 

MR. BARETZ:     When you make motions.

BY MR. BARETZ:

Q     So what happened with the water from the hose?

A     The water from the hose sprayed me in my face.

Q     Okay.  And were you wearing any glasses at that time?

A     Yes, sir, I had safety glasses on.

Q     You had safety glasses on?

A     Yes, sir.

Q     All right.  And what happened when it sprayed you in your face?

A     Blew a hole in the corner, the left corner of my eye.

Q     Well, how did it get through the safety glasses?

A     It blew them off.  The pressure blew them like this because I was looking
down.

Q     Okay, and when you say – the Judge made the point that the record is
not going to show, so let me just say for the record you’re saying that the
glasses – the pressure of the water pushed the glasses from off of your nose
off of your fact?

A     Yes.  It caught most of the blast, but my eye caught the rest of the blast.

Q     Did it go directed into which eye?

A     My left eye.
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Q     Okay.  And how much force?  I mean, I know you can’t quantify that – 

A     I think you – 

Q     – but describe for us.

A     It’s like – 

JUDGE GREENBAUM:     Do you know what the psi was on the
water?

THE CLAIMANT:     Like 2500 psi, if I’m not mistaken, or maybe
– and it was hot.  It was a hot temperature.

BY MR. BARETZ:

Q     And it was hot, too, also?

A     Yeah, it was hot.

Q     When you say “hot,” how hot was that?  Do you know how hot that water
is?

A     It’s a couple hundred degrees, I know.

Q     So how much – how long was it in?  I mean, was it just a second before
you turned your face or what?

A     It actually was just a instant thing.  It was just boom, out of nowhere.  I
actually didn’t even know it happened at first because from the pressure – and
the pain, you know, it wasn’t a pain, it was just a numbness, you know.  I
thought maybe it was just water in my face.  I wiped my face and the trainer
was like, “Can I see your face?  Are you all right?”  I say, “Yeah, I’m fine.  Let
me see.  What’s going on?”  He was like, “I think we need to let the supervisor
look at this.”  And then I went and let my supervisor, which is Chad Barnes,
I let him look at it, he jumped – immediately he jumped up.  I still hadn’t looked
at it.  And he immediately jumped up and took me to Coast to Coast Medical,
which was our first, I guess, workers’ comp doctor, or whatever.  When you
get injured on the job, they take you there.  And when I got there, they looked
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at it, and I happened to see it, and there was a hole in my eye, in my left eye.

Q     You could literally see it?

A     Yeah, you could literally see a hole in it.  She stuck a – to be exact, she
stuck a Q-tip in my eye and asked me could I feel it.   (Tr.16-19)

After the claimant’s initial treatment at Coast to Coast Medical in West

Memphis, Arkansas, the claimant was treated at UT Medical Group,

Department of Ophthalmology, in Memphis, Tennessee.  The claimant

underwent surgical repair of the left eye.  In addition, the claimant sustained

third degree burns to the face and required some skin grafting.  The claimant

continued to receive follow-up care at both Coast to Coast Medical, as well as

UT Medical Group.  The claimant was also examined and treated by Dr.

James Fleming at the Hamilton Eye Institute Surgery Center in Memphis,

Tennessee, who performed surgery resulting from a scar on the left medial

canthus as reflected by a December 25, 2011, report set out in part below:

INDICATIONS:     Mr. Fraction is a 25-year-old male status post high-pressure
steam injury to the left medial canthus.  The patient has a resultant nonhealing
wound, along with thickened scar band and canthal deformity.  The patient
had excision of the scar, with a full-thickness skin graft to the left medial
canthus.

PROCEDURE:     The patient was brought to the operative suite and placed
in the supine position.  After general anesthesia had been induced, the patient
was blocked with 2% lidocaine with epinephrine and then prepped in the usual
sterile fashion.  The scar was identified in the left medial canthus, extending
from approximately 7 millimeters by 5 millimeters in a triangle-shaped area.
The scar was incised with a 15-blade and dissected down to the base with
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scissors and removed.  It was sent for pathologic confirmation.  The base of
the wound was then examined and additional scar tissue was lysed and
removed until healthy-appearing orbicularis and connective tissue were
identified.  Once the size and shape of the canthal defect had been identified,
a similar shape was traced over the left postauriclar area.  It was incised with
a 15-blade and removed with scissors.  The graft was then thinned of the
subcutaneous tissues with scissors.  The graft was then placed over the
medial canthal defect and sutured into position with multiple interrupted 6-0
plain gut sutures.  Care was taken to tack the graft down centrally to avoid any
tenting of the graft.  At the end of the case, 0.2 cc of Kenalog was injected into
the subcutaneous tissues around the graft.  Next, Xeroform gauze was
sutured over the full-thickness skin with multiple 5-0 nylon sutures.  The
patient was extubated and taken to the post-anesthesia care unit in stable
condition.  He tolerated the procedure well.  (Jt. Ex. A, p.38)

The claimant was released by Dr. Fleming on January 10, 2012, without

restrictions; however, it appears that the claimant sustained a partial loss of

vision.  As previously noted, permanent disability has been reserved.  Dr.

Fleming’s diagnosis and discussion follow:

DIAGNOSIS:
1. Status post repair of injury defect in the corner of his left eye.  His

primary complaints are pain and decreased vision in the left eye.
These notations do not correlate with his objective findings.  He has
normal optic nerves and normal ocular motion.  There is no macular or
optic nerve injury noted.

DISCUSSION:     I discussed the above findings with the patient.  It is my
opinion that with 20/50 vision, at worst, he can return to his job as a Mechanic.
I have placed no restrictions on him.  Mr. Fraction feels that he is not capable
of doing this..  I have informed him that he would need to consult with his
Workman’s Compensation nurse and obtain a second opinion if he wishes.
(Jt. Ex. A, p.44)

The claimant subsequently petitioned for a second opinion or change
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of physician.  The claimant stated that he was referred to a Dr. Bryant, who

examined his eye one time only and referred him back to the UT Medical

Group for additional treatment.  (Tr.24)

The record reflects that the claimant returned to work for the employer

herein following his release on January 11, 2012, and continued working

through September, 2012.  The claimant testified that he continued to

experience various symptoms including seeing halos, bright lights, and pain

in his eye, face, and mouth.  The claimant asserted that his employer felt that

it was a liability for him to work as a diesel mechanic.  Accordingly, the

claimant’s employment was terminated in September, 2012, at which time the

claimant applied for, and was approved for, short-term disability which was

subsequently extended to long-term disability.  The claimant has not returned

to gainful employment since September, 2012.

After the claimant’s employment was terminated, the claims adjustor,

for some unexplained reason, terminated any and all additional medical

treatment.  (Cl. Ex. 2)

Because the respondent-insurance carrier terminated the claimant’s

medical treatment, he went to his primary care physician, Dr. Roy Denton.  Dr.

Denton referred the claimant to Dr. Joseph Chacko, a neuro-opthalmologist

at UAMS.  Dr. Chacko diagnosed the claimant with trigeminal neuralgia and
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treated the claimant medications.  Because the workers’ compensation carrier

terminated all medical treatment, the claimant’s medical treatment was paid

by his parent’s health insurance less any co-payments.  The claimant

maintained that his health insurance from his employer has since been

cancelled.  The claimant testified that the medical providers have told him that

his condition is permanent.  The claimant has reserved the issue of

permanent disability.  Further, it is clear from the claimant’s own testimony

that the only treatment that the claimant requires is maintenance medication

as reflected by his testimony below:

Q     Dr. Chacko is the doctor that’s diagnosed you with having trigeminal
neuralgia?

A     Yes, sir.

Q     And based on your testimony based on his conversation, there is no
treatment for that other than medication, is that correct?

A     The ones that he’s been letting me know now, that’s the only thing he’s
been doing is medication.

Q     And so you’re not receiving and have not received any active medical
treatment for some time other than medication?

A     Yeah, that’s it.

Q     And you anticipate having to take medication – 

A     Maybe for the rest of my life.

Q     Okay.  And he’s told you that this is going to be a permanent condition?
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A     He says it’s a permanent nerve condition.  (Tr.46-47)

TEMPORARY TOTAL DISABILITY

Temporary total disability is that period within the healing period in

which an employee suffers a total incapacity to earn wages.  Arkansas State

Highway and Transportation Department v. Breshears , 272 Ark. App. 244, 613

S.W.2d 392 (1981); Johnson v. Rapid Die & Molding, 46 Ark. App. 244, 878

S.W.2d 790 (1984).

"Disability" means incapacity because of injury to earn, in the same or

any other employment, the wages which the employee was receiving at the

time of the injury.  The Commission may consider the claimant's physical

capabilities and evaluate his ability to engage in any gainful employment.  The

claimant bears the burden of proving both that he remains within his healing

period and, in addition, suffers a total incapacity to earn pre-injury wages in

the same or other employment.  see, Palazolo v.Nelms Chevrolet, 46 Ark.

App. 130, 877 S.W.2d 938 (1994).

An employee who has suffered a scheduled injury is to receive

temporary total or temporary partial disability compensation during his healing

period or until he returns to work, regardless of whether he has demonstrated

that  he  is  actually  incapacitated  from  earning wages.   Ark. Code Ann.

§11-9-521(a); Wheeler Construction Co. v. Armstrong, 73 Ark. App. 164, 41
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S.W.3d 822 (2001).  Whether or  not  a  claimant’s  healing  period  has

ended  is  a  question  of  fact  for  the Commission.   Poulan  Weedeater  v.

Marshall,  79  Ark.  App.  129,  84 S.W.3d 879 (2002).

The record reflects that the claimant’s healing period ended on or about

January 11, 2012.  Further, the claimant’s course of conduct and work history

reflects that he was gainfully employed from January, 2012, through

September, 2012, at which time his employment was terminated.  The

claimant’s condition is permanent.  Permanent disability has been specifically

reserved.

ADDITIONAL MEDICAL TREATMENT

The Workers’ Compensation Act requires employers to provide such

medical services as may be reasonably necessary in connection with an

employee’s injury.  A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61

Ark. App. 18, 963 S.W.2d 613 (1998).  What constitutes reasonably

necessary medical treatment under A.C.A. §11-9-508 is a question of fact for

the Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d

790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).  Medical treatment which is required to stabilize and

maintain an injured worker’s status remains the responsibility of the employer.

Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).



14FRACTION, RODRICK B.   G108156

Respondents have failed to show any justification for discontinuing

claimant’s entitlement to all follow-up medical treatment after the claimant’s

employment with respondent was terminated.  Dr. Chacko, an imminently well

qualified neuro surgeon has determined that the claimant requires medication

to treat his permanent condition.  Respondents remain responsible for

continued reasonably necessary medical treatment by Dr. Chacko.  Because

respondents unilaterally terminated all medical treatment, the change of

physician rules do not apply.

In view of the foregoing, I hereby make the following:

AWARD

Respondents, Sedgwick Claims Management, is hereby directed and

ordered to pay, to the claimant, additional disability benefits of $12.00 per

week for the period beginning September 21, 2011, and continuing through

January 11, 2012, representing the underpayment of temporary total disability

during the period of claimant’s total disability. 

All accrued benefits shall be paid in lump sum and without discount.

Respondents are further directed and ordered to pay and/or reimburse

to the claimant all out-of-pocket expenses for maintenance care provided by

Dr. Roy Denton and Dr. Joseph Chacko and respondents remain responsible

for continued reasonably necessary medical treatment prescribed by Dr.
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Chacko.

Additionally, claimant’s attorney, Mr. Marc I. Baretz, is hereby awarded

the maximum statutory attorney’s fee on the indemnity benefits awarded

herein pursuant to, and limited by,  Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


