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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE M. SCOTT WILLHITE,
Attorney at Law, Jonesboro, Arkansas.

The respondent was represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

October 23, 2012, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on December 19, 2011.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The claimant’s average weekly wage of $680.00
would entitle the claimant to compensation rates
of $453/$340 per week for temporary total
disability and permanent partial disability,
respectively.

3. Claimant was an employee of the respondent on
September 8, 2011, when he sustained an injury to
his right upper extremity while he was working in
the course and scope of his employment.

4. The respondent controverts this claim in its
entirety.  
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability and entitlement to associated
benefits including medical benefits, TTD benefits
from September 8, 2011, to a date yet to be
determined, and attorney’s fees. 

2. All other issues are reserved.

Respondent:

1. Compensability.

2. Attorney fee.

The record consists of the October 23, 2012, hearing

transcript and the exhibits contained therein.  

DISCUSSION

Will Ford was employed by Saline Steel as a steel

worker for a project at Conway High School.  On September 8,

2011, Mr. Ford sustained a right arm crush injury when the

scissor lift that he was in went up and pinned his right

arm.  Mr. Ford tested positive for opiates and cocaine in a

post-accident urine specimen which was collected on

September 8, 2011, and tested for controlled substances.  As

a result of those test results, the respondents denied Mr.

Ford workers’ compensation benefits and contend at present

that Mr. Ford’s accident at work was caused by the use of

illegal drugs.
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In this regard, Arkansas Code Annotated section

11-9-102(4)(B) states in relevant part:

(B) "Compensable injury" does not include:

(iv)(a) Injury where the accident was
substantially occasioned by the use of alcohol,
illegal drugs, or prescription drugs used in
contravention of physician's orders.

(b) The presence of alcohol, illegal drugs, or
prescription drugs used in contravention of a
physician's orders shall create a rebuttable
presumption that the injury or accident was
substantially occasioned by the use of alcohol,
illegal drugs, or prescription drugs used in
contravention of physician's orders.

(c) Every employee is deemed by his or her
performance of services to have impliedly
consented to reasonable and responsible testing by
properly trained medical or law enforcement
personnel for the presence of any of the
aforementioned substances in the employee's body.

(d) An employee shall not be entitled to
compensation unless it is proved by a
preponderance of the evidence that the alcohol,
illegal drugs, or prescription drugs utilized in
contravention of the physician's orders did not
substantially occasion the injury or accident.

In addition, the Arkansas Courts have held that the

presence of drugs established by drug metabolites present in

the body is sufficient to raise the rebuttable presumption

and shift the burden of proof to the claimant to rebut the

presumption.  Flowers v. Norman Oaks Construction Co., 341

Ark. 474, 17 S.W.3d 472 (2000); Brown v. Alabama Elec. Co.,

60 Ark. App. 138, 959 S.W.2d 753 (1998) petition for review

denied, 334 Ark. 35, 970 S.W.2d 807 (1998). 
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Mr. Ford has presented several types of evidence to

rebut the presumption that his injury or accident was caused

by the presence of cocaine or opiates in his body.

First, with regard to the presence of opiates, Mr. Ford

testified that he received two injections of morphine after

the injury and before he was placed in the ambulance. (T.

73)

Second, with regard to the presence of cocaine, Mr.

Ford acknowledged in his testimony using cocaine during the

week of the accident, but according to Mr. Ford, he used the

cocaine on the Monday holiday several days before the

accident on Thursday. (T. 57-58)

Third, Mr. Ford testified that he was not impaired when

he was injured on September 8, 2011. (T. 56) Mr. Ford called

two corroborating witnesses who worked with Mr. Ford on

September 8, 2011, who likewise testified that Mr. Ford did

not appeared impaired on September 8, 2011.  Those two

witness were Wesley Lee, who was Mr. Ford’s foreman at the

time, and Drew Feldpausch, a co-worker who interacted with

Mr. Ford that morning on at least one occasion.

Mr. Lee testified that Mr. Lee spoke with Mr. Ford that

morning when Mr. Ford first got there, and that Mr. Lee did

not detect anything about Mr. Ford’s appearance or his

demeanor to suggest that Mr. Ford was under the influence of

any substance. (T. 13) Mr. Lee testified that he did not

believe that someone could walk down an I-beam if impaired
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by drugs or alcohol. (T. 13) Mr. Lee opined that Mr. Ford

did not act impaired and was not impaired on September 8,

2011. (T. 15, 16) Mr. Lee testified that he has had people

come in who acted impaired and had sent them home. (T. 18)

However, Mr. Lee testified that he would not know by

observation if someone was using cocaine unless they acted

funny. (T. 18) 

    Mr. Feldpausch testified that he did not notice anything

odd about Mr. Ford’s demeanor, the way he spoke, or the way

he acted that morning. (T. 33) Mr. Feldpausch testified that

he did not notice anything about Mr. Ford’s speech or

functioning that day to suggest that he was having any

difficulties performing his work before the accident. (T.

35) Mr. Feldpausch testified that 50 percent of the

workforce uses drugs. (T. 41) Mr. Feldpausch testified that

he does not mind working around people on drugs. (T. 40) Mr.

Feldpausch testified that he knows what someone looks like

when they are on cocaine. (T. 37-38) Mr. Feldpausch

testified that cocaine is a stimulant that makes you run

your mouth ninety miles an hour. (T. 38)

Fourth, with regard to Mr. Ford’s injury on the scissor

lift, Mr. Feldpausch testified that Mr. Ford’s co-workers

had to lower the scissor lift after the accident because the

joystick box was broke.  Mr. Feldpausch testified that it

got stuck in the “on” position, wouldn’t shut off, and

caused the accident. (T. 42, 43) Mr. Feldpausch testified
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that he knew of a scissor lift on that job that would stick

in the up position, even if you are trying to bump it to get

yourself into position. (T. 44)    

The Commission and the Courts have previously addressed

various circumstances involving industrial manufacture

accidents in determining whether injuries or accidents were

or were not substantially occasioned by drug use.     

     For example, in Hudgens v. AID Temporary Services,

Inc., 2012 Ark. App. 471, ___ S.W.3d. ___, an injured worker

failed to rebut the presumption that his injury was

substantially occasioned by the use of marijuana where he

failed to use the standard two-handed method to operate a

bladed machine; the two-handed method served as a safety

feature, and the claimant amputated the distal aspect of

three fingers operating the machine contrary to standard

procedure. 

In Townley v. Georgia Pacific Corp., 2012 Ark. App. 48,

___ S.W.3d. ___,  an injured worker failed to rebut the

presumption that his injury was substantially occasioned by

his use of marijuana when his right hand became caught in a

moving machine at work; employees were warned to keep their

hands away from moving machines; and the Commission

concluded that the workers’ injury was caused by poor safety

judgment.

In Waldrop v. Graco Corp., 101 Ark. App. 101, 270

S.W.3d 891 (2008), the Court affirmed a Commission finding
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that an injured worker failed to rebut the presumption that

his injury was substantially occasioned by his use of

marijuana where the worker placed his hand into a press

despite being instructed not to do so.

In Woodall v. Hunnicutt Construction, 340 Ark. 377, 12

S.W.3d 630 (2000), the Court affirmed a Commission finding

that a scaffold collapse was attributable to a carpenter’s

drug-related impaired judgment where a co-worker did not

nail down the scaffolding because the claimant-carpenter

directed the co-worker not to do so.  In Weaver v. Whitaker

Furniture Co., 55 Ark. App. 400, 935 S.W.2d 584 (1996), the

Court affirmed a Commission finding that a slip and fall

type injury is of the type which can be influenced by the

effect of forbidden substances, and rejected the claimant’s

testimony that oil on his shoes caused the slip and fall. 

In Tidwell v. Four Thirteen, Inc., Full Workers’

Compensation Commission, Opinion filed September 10, 2003

(F209567), the Commission found the claimant’s tripping over

an exposed wire consistent with impaired senses and falling

off a trailer consistent with a drug-related impaired sense

of reflex, an impaired sense of balance and a poor reaction

time.  In Bruso v. Haney Sandblasting, Full Workers’

Compensation Commission, Opinion filed February 20, 2002

(F012579), the Full Commission found the claimant’s failure

to wear a safety belt consistent with impairment from being

under the influence of marijuana and/or morphine.
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In Rebecca L. Davis v. Your Employment Services, Inc.,

Full Workers’ Compensation Commission, Opinion filed

December 6, 1996 (E415603), the claimant severed her right

ring finger when she placed her hand underneath a paint

recycling machine to determine whether any paint was coming

out.  The claimant acknowledged at the hearing that her

injury was not the result of any type of machine

malfunction, but instead resulted from inattentativeness or

distraction.  The Full Commission determined that the

claimant refused to provide a post-accident urine sample for

drug testing.  The Full Commission also concluded from the

evidence that the claimant was not following customary

procedure when she placed her hand under the machine, and

that the claimant’s disregard for her safety in placing her

hand under the machine, her inattentativeness once she

placed her hand under the machine, and her refusal to submit

to a urine drug test later that morning, each indicated that

she was impaired.  The majority found that the claimant

failed to prove by a preponderance of the evidence that her

injury was not substantially occasioned by the use of

alcohol, illegal drugs, or prescription drugs used in

contravention of a physician’s orders.  

In Andre Jefferson v. Munsey Products, Full Workers’

Compensation Commission, Opinion filed April 11, 1997

(E405575), the claimant amputated several fingers after

placing his hand in a die-cast machine to retrieve a push-
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bar that was jamming the machine.  A drug screen on a urine

sample collected after the accident tested positive for

metabolites of cocaine and marijuana.  The claimant

contended that he was following customary procedure when his

injury occurred, and that the machine malfunctioned. 

However, after assessing the conflicting testimony, the

Commission found that the claimant was not following

customary procedure and that the machine had not

malfunctioned.  The majority found that the claimant failed

to rebut the presumption that the accident or injury was

substantially occasioned by the use of illegal drugs.

Likewise, in Georgia Shoe v. Custom-Pak, Inc., Full

Workers’ Compensation Commission, Opinion filed July 12,

2005 (F308394), the claimant sustained a wrist fracture when

she failed to shut down and lock out a molding machine

before attempting to remove plastic flashing entangled in a

conveyor belt.  A drug test performed the same day as the

accident was positive for marijuana metabolites.  The

claimant was the only person to testify first-hand regarding

her drug use, or non-use, and the majority of the Commission

did not find the claimant’s testimony credible.  The

claimant acknowledged that what she was doing that evening

was contrary to what she was trained to do.  In addition,

the claimant acknowledged that it was mandatory for her to

lock-out of her machine before attempting to remove plastic

flashing, and that failure to do so was grounds for
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termination.  The majority concluded that the claimant’s

actions showed that her judgment was impaired at the time of

her injury.  The majority found that the claimant failed to

overcome the rebuttable presumption that her accident was

occasioned by the use of illegal drugs.

However, in Telling Industries v. Petty, 2010 Ark. App.

602, the Court affirmed the Commission’s conclusion that an

injured worker rebutted the presumption that his laceration

injury was substantially occasioned by his use of methadone

under circumstances where: (1) the laceration injury

occurred when a co-worker cut the band on a coil of steel

and the coil unexpectedly unraveled, striking the claimant’s

arm; (2) the injured worker was standing where he was

instructed to stand when the co-worker cut the band; (3) the

injured worker was not wearing protective cotton sleeves on

his arm that night because none were available that day; (4)

the injured worker consumed the methadone several days

before the accident, and expert evidence indicated that the

effects of the drug (but not its detection) would have

dissipated within twenty-four hours of consumption, and (5)

the testifying co-workers indicated that the claimant did

not appear to be intoxicated on the day of the accident. 

In Bice v. Waterloo Industries, Inc., 71 Ark. App. 1,

26 S.W.3d 129 (2000), the claimant broke the index, middle,

and ring fingers of her right hand when her hand was caught

in the press that she was operating.  The testimony of the
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plant supervisor and the safety supervisor established that

the press had a “double pinch point”, that another person

had been injured within twenty-four hours running the same

machine, that the claimant’s accident was caused by the

press’s double pinch point, and that after the accident the

company had put a double hand control button on the press. 

The Court concluded that any presumption created by the

presence of codeine and methamphetamine in a drug test two

days after the accident was rebutted.

In Ward v. Hickory Springs Mfg. Co, 97 Ark. App. 311,

248 S.W.3d 482 (2007), the Court affirmed a Commission

finding that the claimant sustained a compensable degloving

injury of his genitalia when his clothing became caught in

an industrial machine as he attempted to adjust a “trailing

bar” near the end of his shift.  A post-accident drug test

was positive for cannabinoids and opiates.  Testimony at the

hearing indicated that employees were supposed to turn off

the machine before adjusting the tubes, but hardly anyone

ever did so.  In addition, a kill switch was located just

two feet from the claimant at the moment the claimant’s

clothes became entangled.  Nevertheless, the Commission

found that there was no evidence indicating that the

claimant’s failure to use the kill switch was in any way

related to marijuana intoxication.  The claimant testified

that he was prescribed morphine while hospitalized, and that

he smoked marijuana nine to eleven days before the accident. 
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Three witnesses, including a co-worker, the claimant’s

leadman, and the plant manager, each testified that each

never thought the claimant was under the influence.  Under

these circumstances the Court affirmed a Commission finding

that the claimant rebutted the presumption that his injury

was substantially occasioned by the use of illegal drugs.

In Jason Morris v. Young Well Service, Full Workers’

Compensation Commission, Opinion filed April 17, 2007

(F513545), the claimant sustained a spleen injury when a rod

transfer came loose from a drilling derrick.  A post-

accident drug test indicated the presence of THC,

amphetamine and methamphetamine.  Nevertheless, the

Commission found that the claimant rebutted the presumption

that his injury was substantially occasioned by his use of

illegal drugs under circumstances where the oil rig incident

was in no way the result of the claimant’s drug use or by

any action taken by the claimant; the claimant had the

presence of mind to duck when he saw the rod transfer

swinging toward him; a co-worker testified that the claimant

did not appear to be intoxicated; and a physician opined

that drug use did not play any part in the claimant’s

injury.   

Issue 1: Opiates

     With regard to the presence of the opiates found in Mr.

Ford’s post-accident drug screen, Mr. Ford testified that he

received two injections of morphine before he was placed in
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the ambulance. (T. 73) Mr. Ford’s testimony appears to be

corroborated by a chart order summary at Conway Regional

Health System, where Mr. Ford was treated on the day of the

accident. (Cl. Exh.1 p. 1) Under these circumstances, I find

that Mr. Ford has rebutted the presumption that his injury

or accident was caused by the presence of opiates in his

body at the time of the accident.  I find instead that the

preponderance of the evidence establishes that the opiates

were placed into Mr. Ford’s body after the accident by

medical providers.

Issue 2: Cocaine

However, I find that Mr. Ford has failed to rebut the

presumption that his injury and accident were substantially

occasioned by the cocaine found in his body after the

accident. 

In finding that Mr. Ford failed to rebut the

presumption, I have considered Mr. Feldpausch’s testimony

that the joystick got stuck in the on position, would not

shut off, and caused Mr. Ford’s accident. (T. 42, 43) Mr.

Feldpausch’s testimony suggests that the accident occurred

as a result of defective equipment and through no action or

inaction on Mr. Ford’s part.  Such a circumstance, if

accurate, would appear analogous to the steel coil

unraveling unexpectedly in Petty, supra, and the rod

transfer coming loose in Morris, supra. 
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However, in his own contentions and testimony, Mr. Ford

never asserted that the scissor lift controls were defective

or broken before the accident.  Instead, Mr. Ford described

the joy stick control breaking during the accident. (T. 52,

53, 69-70, 72, 80) Rather than asserting that the scissor

lift rising was attributable to a machine malfunction of

some type, Mr. Ford instead attributed the accident to a

“mistake.” (T. 72, 85) According to Mr. Ford’s description

of events, he was not looking at the joystick or his hand

when the scissor lift began to rise with his right hand on

top of the basket, and he does not know what happened. (T.

53, 63, 80) Mr. Ford testified that he may have accidentally

hit the joy stick causing the scissor lift to rise

unintentionally and pin his arm. (T. 69, 72, 80) According

to Mr. Ford, he had stopped the scissor lift at the desired

height, had just pulled a piece of angle iron into place,

and would be preparing to tack weld the angle iron onto the

joist had the scissor lift not risen and pinned his arm. (T.

51, 82-84)

In light of the evidence that (1) Mr. Ford had stopped

the scissor lift at the desired height and pulled angle iron

at the desired height before the scissor lift began to rise

unexpectedly; (2) Mr. Ford placed his right hand on the

basket before the scissor lift began to rise unexpectedly;

and (3) the lift control joystick broke off into Mr. Ford’s

right arm during the accident, I find that the greater
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weight of the evidence establishes that the scissor lift

began to rise unexpectedly because Mr. Ford was accidently

pressing the control with his right hand or arm, and not

because of some type of machine malfunction as Mr.

Feldpausch’s testimony might be interpreted to suggest.

I also find that Mr. Ford’s working in the scissor lift

with his right arm on the basket in close proximity to the

joystick control is indicative of impaired judgment in

protecting one’s own safety similar to that which led to

accidents in Hudgens, supra, in Waldrop, supra, in Woodall,

supra, in Davis, supra, in Jefferson, supra, and in Shoe,

supra. 

To the extent that Mr. Ford has attempted to rebut the

presumption with the testimony of Mr. Ford, Mr. Lee, and Mr.

Feldpausch, stating that Mr. Ford did not feel impaired, did

not appear impaired on the day in question, and could not do

his job if he was impaired, I point out that, unlike in

Petty and Morris, the claimant in the present case has not

presented any expert evidence by a toxicologist or physician

that would corroborate his account that the cocaine found in

his body on the day of the accident would be consistent with

consumption several days before, as he contends, or how the

impairing effects of cocaine would or would not still be

present several days later.  The claimant has presented no

evidence that cocaine causes recognizable outward
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manifestations of impairment such as slurred speech, red

eyes, odors, or impaired balance

I have considered Mr. Feldpausch’s testimony that

cocaine causes a user to talk faster than normal.  However,

by his own account, Mr. Feldpausch had very little

interaction with Mr. Ford before the injury that day, having

only spoken to Mr. Ford twice when Mr. Ford asked Mr.

Feldpausch to hand Mr. Ford something. (T. 35, 36) In

addition, Mr. Lee conceded that he would not know if someone

was on cocaine unless they acted funny. (T. 18)

I am likewise not persuaded by Mr. Ford’s self-serving

testimony that he was not under the impairing effects of

cocaine when the accident occurred, in light of the evidence

discussed herein which causes me to conclude that (1) the

accident occurred when Mr. Ford was working in the scissor

lift with his right hand on a portion of the scissor lift

basket near the controls; (2) the accident occurred when Mr.

Ford accidentally turned on the lift control with his right

hand or arm; (3) Mr. Ford should not have been working in

the lift with his right hand and arm on the basket in the

vicinity of the lift controls while looking in another

direction; and (4) Mr. Ford’s actions in doing so were

indicative of impaired judgment.  I find under these

circumstances that Mr. Ford has failed to rebut the

presumption that his accident and injury were substantially

occasioned by his use of cocaine.  
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The claimant’s average weekly wage of $680.00
would entitle the claimant to compensation rates
of $453/$340 per week for temporary total
disability and permanent partial disability,
respectively.

3. Claimant was an employee of the respondent on
September 8, 2011, when he sustained an injury to
his right upper extremity while he was working in
the course and scope of his employment.

4. The respondent controverts this claim in its
entirety.

5. The claimant has failed to establish that he
sustained a compensable injury.  Specifically, the
claimant has failed to rebut the presumption that
his accident and injury were substantially
occasioned by his use of cocaine.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


