
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G004142

VICTORIA FLEMING for
SCOTT FLEMING (DECEASED), 
EMPLOYEE CLAIMANT

SUPERIOR SENIOR CARE, INC. (SSC), 
EMPLOYER RESPONDENT NO. 1

UNION INSURANCE COMPANY, 
INSURANCE CARRIER RESPONDENT NO. 1

SENIOR CARE GROUP (SCG),
UNINSURED RESPONDENT NO. 2

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 3

OPINION FILED MARCH 6, 2013 

Hearing before Administrative Law Judge Elizabeth W. Hogan on December 6,
2012, at Hot Springs, Garland County, Arkansas.

Claimant represented by Mr. John P. Talbot, Attorney at Law, Pine Bluff, Arkansas.

Respondents No. 1 represented by Mr. Michael C. Stiles, Attorney at Law, Little
Rock, Arkansas.

Respondent No. 2 represented by Mr. D. Scott Hickam, Attorney at Law, Hot
Springs, Arkansas.

Respondent No. 3 represented by Mr. David L. Pake, Attorney at Law, Little Rock,
Arkansas, did not appear.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of dependency benefits, funeral expenses, and attorney’s fees. 

At issue is the employment relationship between the deceased claimant and

the respondents.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find that the evidence does not

preponderate in favor of the claimant.
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STATEMENT OF THE CASE

The parties stipulated that on April 19, 2010, the deceased employee was

earning sufficient wages to entitle him to a compensation rate of $251.00 in the

event this claim is found to be compensable.  Funeral expenses have been paid by

the Attorney General’s Office and the widow receives survivor’s benefits from Social

Security.  She has also filed a third-party claim, Victoria Fleming v. Samuel Lands,

a/k/a Samuel Lands, et.al., in Garland County.

The claimant contends her husband was an employee of Superior Senior

Care (SSC) when he was shot and killed by a group home resident at Community

Counseling Services, Inc. (CCS).  SSC is the franchisor while Senior Care Group

(SCG) is a franchisee.  The deceased claimant obtained his job through SCG.  She

seeks payment of dependency benefits, funeral expenses, and attorney’s fees.

Respondents No. 1, Superior, contend the deceased was an independent

contractor  and  therefore  not  entitled  to  any  benefits under Ark. Code Ann. §11-

9-102(9), (10), (11).

Respondent No. 2, Senior Care, contends they were not the deceased’s

employer.  They are a private employment agency and referral service franchise

recognized by the Internal Revenue Service, the Arkansas Department of

Workforce Services, and the Workers’ Compensation Commission.  See, Diane

Hudson v. Superior Care, F506892, February 23, 2006; and Beva Long v. Superior

Senior Care, Full Commission Opinion filed September 12, 2012, G109284.  SCG

contracted with its client, Community Counseling Services, to provide caregiver

referrals.  The deceased, Mr. Fleming, was one such referral.

Respondent No. 3, the Trust Fund, defers to the outcome of litigation. 
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The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The following witnesses testified at the hearing:  the widow, Vicki Fleming,

Cindy Pascual, owner of Senior Care Group (SCG), who was not very informative,

and Rita Hurst, corporate officer of Superior Senior Care (SSC).

Vicki Fleming testified she married her husband Scott Fleming on April 22,

1994, and they lived together until his death on April 19, 2010.  Ms. Fleming is

unable to work due to Crohn’s disease, and receives Social Security Disability

benefits.  Her husband worked as a case manager/caregiver for a group home,

Community Counseling Service (CCS), and lived on the premises from Friday to

Monday.  Mr. Fleming obtained this job through SCG.

On April 19, 2010, a resident of CCS shot and tragically killed Scott Fleming.

The incident is detailed in the coroner’s report and the Court’s decision regarding

the shooter’s prison sentence, see Samuel Christopher Lands v. State of Arkansas,

2012 Ark. App. 616 (October 31, 2012).  A crime victim’s fund paid $5,650.53 to

Scott Fleming’s father who paid for cremation services, (see letter from Attorney

General’s office).  

SCG acts as a private employment agency referring caregivers to clients in

private or group homes.  The caregivers register with SCG, noting their

qualifications, preferred hours and salary requirements.  Clients pay money into a

trust account and SSC collects a referral fee before issuing the caregiver a pay

check.  SCG does not supervise the details of the caregiver’s work or provide any

tools nor do they exercise control over the nature, method or manner of the work.

SCG does not withhold taxes from the caregiver’s paychecks and the caregivers are

recognized as independent contractors by the State Workforce Services (see letter
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of December 21, 2006) and the Federal Internal Revenue Service (see letter of

August 7, 1998).  Caregivers have the authority to renegotiate their fees with their

clients.

SCG is the franchisee of SSC, the franchisor.  SSC provides IT support,

accounting, and personnel services to their franchisees.

DOCUMENTARY EVIDENCE

SSC’s forms (application, disclosure statement, etc.) clearly specify that they

are a caregiver registry not an employer.  The forms state the caregiver is

considered self-employed; is not eligible for unemployment benefits; is responsible

for their own insurance; and is liable for reporting their earnings to the IRS.  The

caregiver is not prohibited from working for other parties.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As I understand the claimant’s argument, Scott Fleming dealt with three

entities, CCS, SCG, and SSC, to work in a dangerous group home with no benefits,

remitting part of his paycheck as a referral fee.  CCS, SCG, and SSC are in the

business of providing caregivers to clients yet they do not employ caregivers and

have no responsibility to the caregivers or liability for them.  Mr. Fleming also

seems to argue that SCG and SSC’s brochures are misleading as to the

employment relationship.

The Commission has reviewed SSC’s business practices in prior cases and

determined that SSC is not an employer and the caregivers are independent

contractors.  I am constrained by those precedents.

SCG and SSC are a referral service matching caregivers and patients in

private or group homes like CCS.  The caregivers sign documents clearly informing

them of their status as an independent contractor and responsibilities (taxes,
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insurance, expenses, etc.) as an independent contractor.  SCG and SSC did not

supervise the caregiver’s work.

An independent contractor is one who contracts to do a job according to his

own method and without being subject to the control of the other party, except as

to the result of the work.  Arkansas Transit Homes v. Aetna Life & Casualty, 341

Ark. 317, 16 S.W.3d 545 (2000); and Cloverleaf Express v. Fouts, 91 Ark. App. 4,

207 S.W.3d 576 (2005).  Based upon the nature of the employment relationship

between Scott Fleming and CCS, SCG, and SSG, I find that Mr. Fleming was an

independent contractor at the time of his death and the respondents have no

liability.

1. The Workers’ Compensation Commission has jurisdiction of
this claim to determine the employment relationship of the
parties.

2. Based on the precedents of Diane Hudson, supra, and Beva
Long, supra, Scott Fleming was acting in his capacity as an
independent contractor at the time of his death.  The
respondents, SCG and SSG, are not employers and have no
liability in this claim.

3. Respondents No. 1 and respondent No. 2 are to split the court
reporter’s fee.  If they have not already done so, the
respondents are directed to pay the court reporter, Celia
Jamison’s, fees and expenses within thirty days of receipt of
the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


