
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G008938

JOSEPH L. FEE, EMPLOYEE CLAIMANT

KROGER LIMITED PARTNERSHIP I, 
SELF-INSURED EMPLOYER RESPONDENT

SEDGWICK CLAIMS MANAGEMENT SERVICES, INC.,
THIRD PARTY ADMINISTRATOR RESPONDENT

WREN LAW FIRM INTERVENER

OPINION FILED FEBRUARY 26, 2013

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE STEVEN MCNEELY,
Attorney at Law, Jacksonville, Arkansas.

The respondent was represented by HONORABLE GAIL PONDER
GAINES, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

December 4, 2012, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on September 25, 2012.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employee/employer/TPA relationship existed at
all relevant times, including October 7, 2010,
when claimant sustained compensable injuries to
multiple body parts, including his neck and back.

3. Claimant’s average weekly wage of $732.00 would
entitle him to compensation rates of $488/$366 for
temporary total disability and permanent partial
disability, respectively.

4. Claimant received a change of physician from Dr.
Bernard Crowell to Dr. Chris Mocek on April 3,
2012.
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1At the start of the hearing, the respondents
acknowledged their liability for additional temporary total
disability through October 12, 2011, based on a healing
period end date as set forth by Dr. James Adametz, and
agreed to make appropriate payment of benefits and attorneys
fees within the week. (T. 8) 

5. Respondents accepted claimant’s claim as
compensable and paid TTD benefits until August 24,
2011.1  Respondents have provided medical benefits
in the form of payment for treatment by Drs.
Crowell, Mocek, Frankowski, and others. 

6. The respondents controvert testosterone
treatments, and the respondents controvert
additional treatment for the claimant’s neck and
back.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Entitlement to additional temporary total
disability from October 13, 2011, to a date to be
determined.

2. Claimant is entitled to additional treatment
recommended by the authorized treating physician,
Dr. Chris Mocek (including but not limited to
injections, medication, and testosterone
treatment).

3. Out of pockets.

4. Entitlement to a lien by Attorney Dan Wren.
(Withdrawn by Wren Law Firm before the hearing)

5. Mental injury as a compensable consequence of
compensable physical injuries.

Respondent:

1. Whether claimant is entitled to TTD benefits from
October 13, 2011, to a date yet to be determined.
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2. Whether claimant is entitled to additional medical
treatment recommended by Dr. Mocek.

3. Whether testosterone therapy is reasonably
necessary medical treatment in connection with
claimant’s admittedly compensable injuries.

4. Whether claimant has sustained a compensable
mental injury or illness.

5. Whether respondents are entitled to an overpayment
credit. (Withdrawn at the start of the hearing)

6. Whether claimant’s former counsel, Dan Wren, is
entitled to an attorney’s lien. (Withdrawn by Wren
Law Firm before the hearing)

The record consists of three volumes: (1) the December

4, 2012, hearing transcript, (2) a separate exhibit binder,

and (3) the post-hearing briefs of claimant and respondent

filed on January 3, 2013, and “bluebacked” together to

designate them as part of the record.  

DISCUSSION

Issue 1: Additional Temporary Disability Compensation For    
         Admittedly Compensable Neck And Back Injuries And   
         Additional Medical Treatment For Those Injuries. 

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).  A determination of
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maximum medical improvement and the end of a workers’

healing period is essentially a medical question.  Dick v.

Conley Transport, 2009 Ark. App. 789, 358 S.W.3d 904; Bingle

v. Quality Inn, 96 Ark. App. 312, 241 S.W.3d 271 (2006). 

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).
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Whether prescribed treatment is effective in treating a

diagnosed medical condition is a relevant factor for the

Commission to consider in determining whether the treatment

was reasonably necessary.  Winslow v. D & B Mech.

Contractors, 69 Ark. App. 285, 13 S.W.3d 180 (2000). 

In their post-hearing brief, the respondents in the

present case cite the opinions of Dr. James Adametz, a

neurosurgeon who evaluated Mr. Fee on July 19, 2011, and

anticipated a point of foreseeable maximum medical

improvement.  Dr. Adametz opined at that time:

My assessment is this gentleman has minimal
abnormalities of the cervical and lumbar spine.  I do
not think that surgery is indicated.  He’s already had
extensive physical therapy, although I think that was a
reasonable thing to do.  He’s had one epidural steroid
injection without much improvement.  He has been
recommended for more injections with pain management. 
He is currently on narcotics of Hydrocodone, as well as
Neurontin and Flexeril.  He has been tried on some
antiinflammatories [sic] without any success.

At this point, this gentleman seems to had [sic] this
take over his life and been incapacitated from it, but
I do not see a serious injury.  I don’t think he needs
surgery.  Pain management of some sort might be a
reasonable thing to do with up to two more epidural
steroid injections or facet blocks possibly being
reasonable.  After that, I think he would have reached
maximum medical improvement.  If anything, I would get
a Functional Capacity Evaluation on him, although my
first guess is that it will be inconsistent. (R. Exh. 1
p. 22)

The record indicates that Mr. Fee then underwent a

cervical epidural steroid injection performed by Dr. Gary

Frankowski on September 12, 2011, but was a “no show” at his

next scheduled appointment with Dr. Frankowski in late
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September, and did not undergo a second cervical epidural

steroid injection before the end of 2011. (R. Exh. 1 p. 24-

25) In late December of 2011, Dr. Adametz opined:

As I stated back in [sic] July 19, 2011, I thought it
was probably reasonable to try a couple of more
epidural steroid injections.  I actually agreed with
the treatment that he had previously had up to that
point, but I didn’t feel like surgery was indicated.   

If he has had those injections now, then I believe he
has reached maximum medical improvement and believe
that would have occurred roughly one month after the
last injection or one year after his injury.

He had a Functional Capacity Evaluation.  This was
unreliable due to lack of effort and consistent
attempts on it.  That, unfortunately, left the
therapist with the only conclusion that he could do at
least sedentary type work.  I would agree with that,
although it’s certainly possible that he could do more,
but I can’t quantify that.

Although I did not think the MRI scan of the cervical
spine was really very significant in the abnormality,
it was read as a disc protrusion.  For that reason, I
would say he qualifies for a 6 percent permanent
partial impairment to the body as a whole based on
Table 75, 2c - cervical status. (R. Exh. 1 p. 47)

Since Mr. Fee underwent his last cervical epidural

steroid injection on September 12, 2011, the respondents

contend, based on Dr. Adametz’s opinions, that Mr. Fee

reached maximum medical improvement one month after that

injection, i.e., on October 12, 2011. (R. Br. p. 3)

In contrast, Mr. Fee’s treating orthopedic specialist,

before he requested and received a change of physician to

Dr. Chris Mocek in April of 2012, had been Dr. Bernard

Crowell.  Dr. Crowell originally indicated in July or August

of 2011 that Mr. Fee had reached maximum medical improvement
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on May 24, 2011. (R. Exh. 1 p. 23) However, Dr. Crowell

indicated in October of 2011, that this information was in

error, and that Mr. Fee had not reached maximum medical

improvement. (C. Exh. 1 p. 57) In addition, Dr. Mocek

indicated on August 16, 2012, that Dr. Mocek proposed

cervical and lumbar medial branch nerve blocks (MBNB)

medication and testosterone replacement. (C. Exh. 1 p. 77)

Based on Dr. Crowell’s last statement about not having

reached maximum medical improvement, and Dr. Mocek’s

proposed treatment that the respondents have refused to

authorize, the claimant’s brief contends that the claimant

remains within his healing period for his cervical and

lumbar injuries. (C. Br. p. 5)

The Commission has the duty to resolve conflicting

medical evidence, including medical testimony.  Maverick

Transportation v. Buzzard, 69 Ark. App. 128, 10 S.W.3d 467

(2000).  The Commission may review the basis for a doctor’s

opinion in determining its weight and credibility.  Id. 

When medical opinions conflict, the Commission may resolve

the conflict based on the record as a whole and reach the

result consistent with reason, justice, and common sense. 

Barksdale Lumber v. McAnally, 262 Ark. 379, 557 S.W.2d 868

(1977).  A physician’s special qualifications and whether a

physician rendering an opinion ever actually examined the

claimant are factors to consider in determining weight and

credibility.  Id.
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In the present case, I conclude for the following

reasons that Dr. Adametz’s opinions are more persuasive than

the opinions and recommendations of Dr. Mocek and Dr.

Crowell.  I find based on Dr. Adametz’s opinions that Mr.

Fee reached maximum medical improvement and the end of his

healing period for his compensable injuries at least by

October 12, 2011 (i.e., one month after his last epidural

steroid injection), and I find that none of Dr. Mocek’s

proposed treatment or medications for Mr. Fee’s cervical

injury or his lumbar injury is reasonably necessary to treat

those injuries.

First, this examiner concludes that the respondents

have paid for an extraordinary amount of diagnostic testing

already, some before Dr. Adametz’s examination and some

after, and Dr. Adametz’s assessment that Mr. Fee has minimal

abnormalities of his cervical and lumbar spine does not

appear to be based on any material mistake of fact.  In

order to investigate Mr. Fee’s subjective radicular

complaints before Dr. Adametz’s examination in July of 2011,

the respondents had paid for diagnostic testing including

but not limited to (1) x-rays of Mr. Fee’s lumbar and

thoracic spine in October of 2010; (2) a CT scan of his

cervical spine in October of 2010; (3) an MRI of his

cervical spine in December of 2010; (4) an MRI of his lumbar

spine in December of 2010; and (5) and an electrodiagnostic

study in May of 2011. (C. Exh. 1 p. 10, 15, 20, 24, 44) 
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2Mr. Fee’s primary care physician, Dr. Daniel Cartaya,
opined in a letter dated November 14, 2012 that, based on
the MRI performed on December 2, 2010, the C5-6 disk in Mr.
Fee’s spine is pressing on the nerve that exits through
those neural foramina bilateral. (C. Exh. 1 p. 81) However,
neither the report of that MRI in the record, or the reports
of any of the specialists in the record, or the reports of
two electrodiagnostic studies in the record, or the reports
of a myelogram/post-myelogram CT, support Dr. Cartaya’s
statement that the disc at C5-6 is compressing on the
bilateral nerve roots.  I therefore accord no weight to any
of the statements in Dr. Cartaya’s November 14, 2012 letter. 
 

After Mr. Fee obtained his change of physician to Dr.

Mocek, the respondents also paid for (6) a cervical

myelogram and post myelogram CT in May of 2012, and (7) a

repeat electrodiagnostic study in August of 2012. (C. Exh. 1

p. 73, R. Exh. 1 p. 69) Mr. Fee testified at the hearing in

December of 2012 that he understands that he has nerve pain

down both hands. (T. 89) However, two electrodiagnostic

studies, a cervical MRI, a cervical CT, a cervical

myelogram, and a post-myelogram CT have not identified

either an electrical abnormality itself, or any abnormality

in Mr. Fee’s cervical spine that appears to be causing a

nerve compression.2

Second, in evaluating Dr. Adametz’s assessment of Mr.

Fee’s subjective complaints, I note that Dr. Adametz’s

prediction that Mr. Fee would give inconsistent effort if he

underwent a Functional Capacity Evaluation (FCE) was also

correct.  In summary, the report from Mr. Fee’s FCE

performed on November 15, 2011, indicates that Mr. Fee
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engaged in numerous signs of inconsistent and unreliable

effort which invalidated his entire evaluation. (R. Exh. 1

p. 27-28)   

Third, notwithstanding his two years of being off work,

approximately 42 physical therapy visits and prescriptions

for various types of medication and injections documented in

the medical record, by his own account and his wife’s

account, Mr. Fee’s complaints have not improved over time.

(T. 57, 103-104)     

Fourth, to the extent that the claimant contends that

cervical or lumbar medial branch nerve blocks as recommended

by Dr. Mocek in August of 2012 are reasonably necessary

medical treatment, I note that Dr. Mocek reported performing

blocks in the cervical spine on September 12, 2012. (C. Exh.

1 p. 82)  That report indicates that Dr. Mocek may consider

cervical RF of the facet joint nerves for prolonged pain

relief if the patient reports 80% or greater pain relief

with the injections.  Dr. Mocek’s next report indicates that

Mr. Fee had a 100% relief for 3-4 hours. (C. Exh. 1 p. 82)

However, neither that September report nor Dr. Mocek’s next

report of November 15, 2012, indicates whether or not Dr.

Mocek considered the 3-4 hours of reported relief

appropriate to consider RF treatment, and Dr. Mocek gave no

indication in any of his reports in evidence that RF

treatment, if performed, would be expected to improve the

permanent nature of Mr. Fee’s neck pain complaints.  In
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essence, it appears that medial branch nerve blocks were yet

another diagnostic test proposed and carried out by Dr.

Mocek, and on this record, I am simply unable to deduce the

significance, if any, that Dr. Mocek placed on the test

results.  On this record, I do not find the medial branch

nerve block injections already performed by Dr. Mocek

reasonably necessary to treat Mr. Fee’s compensable injury,

and I find that Mr. Fee has failed to establish that

additional medial branch nerve block injections, radio-

frequency treatments, or additional medications, are

reasonably necessary to treat his compensable cervical and

lumbar injuries.  

Because the preponderance of the credible evidence

establishes that Mr. Fee reached maximum medical improvement

and the end of his healing period on October 12, 2011, I

find that Mr. Fee cannot be entitled to additional temporary

total disability benefits after that date, since the

Commission cannot award temporary disability compensation

after the healing period ends.  Milligan v. West Tree

Service, 57 Ark. App. 14, 941 S.W.2d 434 (1997).  

Issue 2: Compensable Mental Injury.

     Arkansas Code Annotated § 11-9-113(a) provides:

(a)(1) A mental injury or illness is not a
compensable injury unless it is caused by physical
injury to the employee’s body, and shall not be
considered an injury arising out of and in the
course of employment or compensable unless it is
demonstrated by a preponderance of the evidence...
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(2) No mental injury or illness under this section
shall be compensable unless it is also diagnosed
by a licenced psychiatrist or psychologist and
unless the diagnosis of the condition meets the
criteria established in the most current issue of
the Diagnostic and Statistical Manual of Mental
Disorders.

In the present case, Dr. Robin Hickerson diagnosed Mr.

Fee on July 13, 2011, with adjustment disorder with

depressed mood and generalized anxiety disorder. (R. Exh. 1

p. 19) Dr. Purushottom Thapa diagnosed Mr. Fee on July 5,

2012, with recurrent major depressive disorder, anxiety

disorder NOS and R/O panic disorder with agoraphobia. (R.

Exh. 1 p. 67) The claimant seeks an award of benefits for a

compensable mental injury.

However, Mr. Fee has acknowledged that he was treated

intermittently with medical treatment for anxiety or

depression for five years before his fall on October 7,

2010, and I have found credible Dr. Adametz’s opinion that

Mr. Fee has minimal abnormalities of the cervical and lumbar

spine after his fall. (T. 61, R. Exh. 1 p. 22) In addition,

neither Dr. Hickerson nor Dr. Thapa have indicated that a

physical injury has caused Mr. Fee’s diagnosed psychological

conditions or aggravated his preexisting psychological

condition for which he took medication.  Under these

circumstances, Mr. Fee has failed to establish by a

preponderance of either the medical evidence or the non-

medical evidence that the minor physical injuries that he
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sustained in his 2010 fall either caused a new mental injury

or aggravated his preexisting mental condition.

Issue 3: Testosterone Treat As A Compensable Consequence Of 
         Compensable Neck And Low Back Injuries.

The Arkansas courts have long recognized that when the

primary injury is shown to have risen out of and in the

course of employment, the employer is responsible for any

natural consequence that flows from that injury.  The basic

test is whether there is a causal connection between the two

episodes.  Air Compressor Equipment v. Sword, 69 Ark. App.

162, 11 S.W.3d 1 (2000); Wackenhut Corp. v. Jones, 73 Ark.

App. 158, 40 S.W.3d 333 (2001); Jeter v. B.R. McGinty Mech.,

62 Ark. App. 53, 968 S.W.2d 645 (1998).  Medical evidence is

necessary to establish the existence and extent of an

injury, but not causation.  Wal-Mart Stores, Inc. v.

VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

In Dopieralia v. General Motors Acceptance Corp., Full

Workers’ Compensation Commission, Opinion filed March 29,

2002 (E004333), a majority of the Full Commission reversed

an ALJ and found testosterone injections and Viagra

reasonably necessary medical treatment under circumstances

where the only physician who rendered an opinion opined that

the claimant’s low testosterone level was related to his low

level of activity, his decreased metabolism, and his general

physical decline since suffering a disabling work-related

back injury.  I find the Commission’s reasoning in
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Dopieralia instructive for the evidence presented in the

present case as well.

Here, Mr. Fee’s low testosterone levels in the summer

of 2012 were documented by Dr. Mocek as a result of

objective testosterone testing on or about May 22, 2012.  On

June 22, 2012, Mr. Fee’s documented medications were

Hydrocodone, Flexeril, Neurontin, Alprazolam, Xanax and

Wellbutrin. (C. Exh. 1 p. 72) Similar to the circumstances

in Dopieralia, in the present case only one physician has

rendered an opinion as to the cause of Mr. Fee’s low

testosterone levels in the summer of 2012.  That physician,

Dr. Mocek, has opined that Mr. Fee’s low testosterone was

related to taking opioid medication for his neck. (C. Exh. 1

p. 73) Dr. Mocek indicated that the cheapest way to treat

the low testosterone was testosterone injections, and Dr.

Mocek prescribed Testosterone Cypionate for monthly

injections. (C. Exh. 1 p. 73) Dr. Mocek increased the

injection level on August 16, 2012, because, after the prior

injection, Mr. Fee’s testosterone level was only at the low

end of the normal range. (C. Exh. 1 p. 73)

I find, based on Dr. Mocek’s references to specific

testosterone levels, that Mr. Fee’s low testosterone is

supported by objective medical findings.  Based on Dr.

Mocek’s opinion on causation, and the lack of any indication

in the record that Dr. Mocek’s opinion was based on any

material mistake of fact, I also find that Mr. Fee’s low
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testosterone levels in 2012 were a compensable consequence

of the opioid medication that his treating physicians

prescribed for Mr. Fee’s neck injury.  Based on Dr. Mocek’s

indication that monthly injections are the cheapest way to

treat the condition, I find that Mr. Fee has also

established by a preponderance of the evidence that the

injections were reasonably necessary to treat his low

testosterone condition.

In reaching these conclusions, I have considered the

respondents’ argument that “the injections appear to be for

the purpose of improving Claimant’s sex life or assisting

his wife to become pregnant as opposed to more direct injury

related conditions.” (R. Br. p. 10) However, under

circumstances where Mr. Fee was experiencing low

testosterone as a result of his prescribed pain medications

at a time where he and his wife were attempting to conceive

a child, the fact that the couple was attempting to conceive

would appear to this examiner to render the testosterone

injections more necessary, not less necessary, to timely

treat a side effect of his opioid medication.  Moreover, I

note that in Dopieralia, a majority of the Full Commission

found both testosterone injections and Viagra reasonably

necessary to treat low testosterone and low libido that

occurred as a compensable consequence of a work related

injury. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employee/employer/TPA relationship existed at
all relevant times, including October 7, 2010,
when claimant sustained compensable injuries to
multiple body parts, including his neck and back.

3. Claimant’s average weekly wage of $732.00 would
entitle  him to compensation rates of $488/$366
for temporary total disability and permanent
partial disability, respectively.

4. Claimant received a change of physician from Dr.
Bernard Crowell to Dr. Chris Mocek on April 3,
2012.

5. Respondents accepted claimant’s claim as
compensable and paid TTD benefits until August 24,
2011.  Respondents have provided medical benefits
in the form of payment for treatment by Drs.
Crowell, Mocek, Frankowski, and others. 

6. The respondents controvert testosterone
treatments, and the respondents controvert
additional treatment for the claimant’s neck and
back.

7. The preponderance of the credible evidence
established that Mr. Fee reached maximum medical
improvement and the end of his healing period for
his compensable injuries on October 12, 2011.  The
claimant has therefore failed to establish by a
preponderance of the credible evidence that he is
entitled to any period of additional temporary
disability compensation after that date.

8. Except as indicated in Finding No. 10, the
claimant has failed to establish by a
preponderance of the evidence that the additional
medical treatment proposed by Dr. Mocek for Mr.
Fee’s neck and low back, including additional
injections and additional medications at issue
after October 1, 2012, is reasonably necessary to
treat his compensable neck and back injuries.

9. The claimant has failed to establish by a
preponderance of the evidence that he sustained
either a new mental injury or a compensable
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aggravation of a preexisting mental condition
caused by the physical injuries that he sustained
on October 7, 2010. 

10. The claimant has established by a preponderance of
the evidence that he developed low testosterone as
a compensable consequence of the opioid medication
prescribed by his authorized treating physicians
and paid for by the respondents before
controverting additional treatment on October 1,
2012.  The claimant is entitled to reasonably
necessary medical treatment for his compensable
low testosterone condition, including but not
necessarily limited to Dr. Mocek’s prescribed
injections documented in the hearing record.

AWARD

The respondents are directed to pay benefits for low

testosterone in accordance with the findings set forth

herein.  The respondents are also directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


