
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G201842

EARNESTINE FEARS, EMPLOYEE CLAIMANT

CAMDEN FAIRVIEW SCHOOL 

DISTRICT, EMPLOYER RESPONDENT

ARKANSAS SCHOOL BOARDS ASSOCIATION WCT,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JUNE 7, 2013

Hearing conducted before ADMINISTRATIVE LAW JUDGE S. DALE
DOUTHIT in El Dorado, Union County, Arkansas.

Claimant was represented by HONORABLE GEORGE S. IVORY, JR.,
Attorney at Law, Little Rock, Arkansas.

The respondents were represented by HONORABLE JARROD S. PARRISH,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On March 12, 2013, the above-captioned claim came on for a hearing

in El Dorado, Arkansas.  A prehearing conference was conducted in this

matter on January 8, 2013, and a Prehearing Order was entered on January

9, 2013.   A copy of the Prehearing Order was marked as “Commission’s

Exhibit 1,” and made a part of the record herein without objection, subject to

any modifications made at the full hearing.  

The parties stipulated to the following at the March 12, 2013, full

hearing:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all
relevant times, including February 9, 2012.

3) The claimant’s compensation rate is $139.00 per week for both
temporary total disability and permanent partial disability
benefits.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant sustained compensable injuries to her
neck, right shoulder, right hand, and/or right leg by a specific
incident on February 9, 2012.  (See, Transcript page 59, lines
23-25;  page  60,  lines  1-25;  page  61,  lines  1-25;  page  62,
lines 1-23)

2) If compensability is overcome, claimant’s entitlement to all
associated medical treatment, temporary total disability benefits
from February 9, 2012, through October 1, 2012,  (Transcript
page 63, lines 7-25; page 64, lines 1-5), permanent partial
disability benefits and attorney’s fees must be addressed.

At the full hearing, the claimant contended she was employed by the

Camden Fairview School District at the time of her injury and that she was

injured while attempting to enter her assigned bus when she fell, injuring her

neck, right hand, fingers, right leg, and right shoulder.

Respondents contended at the full hearing the claimant was not

performing employment related activities at the time of her injury.  She had

returned back to her car to get her personal gloves, not something required

as part of her employment.  In light of this, it is respondents’ position the

claimant’s injury is personal in nature and not compensable under the Act.
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Respondents contended there are no objective findings of a right shoulder

injury.  The respondents contended the claimant was neglecting her work

duties at the time of her injuries.  Claimant had a prior thirteen percent (13%)

impairment rating to the body as a whole and a prior right shoulder

injury/impairment; and, the major cause of any right shoulder problem the

claimant now has is attributed to her pre-existing condition.

DISCUSSION

The claimant worked for the respondent-employer as a school bus

driver.  The claimant testified that when she started her day, she would

normally turn on the bus and do a “pre-trip.”  (Transcript page 11, lines 16-17)

The claimant testified that part of her “pre-trip” would require her to walk

around her bus to inspect all of the lights.

On the morning of February 9, 2012, the claimant testified she entered

her bus with her granddaughter, turned the bus on, and “finished up with the

pre-trip on the inside.”  (Transcript page 11, lines 16-18)  The claimant

testified that she then exited the school bus to do her outside pre-trip and

proceeded to inspect the lights on the rear of the bus.  The claimant testified

that after inspecting the lights on the rear of the bus, she went to her personal

vehicle, approximately ten (10) feet away, to retrieve some gloves.  The

claimant testified that after retrieving her gloves from her personal vehicle, she

proceeded to the front of the school bus and finished the light inspection.
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Upon attempting to enter the bus after inspecting the front of the bus’ lights,

the claimant testified she fell, injuring her neck, right shoulder, right hand, right

ring finger, right small finger, and right leg.  The claimant testified as follows

regarding the fall on February 9, 2012, while attempting to enter her school

bus:

A     Then I come back around to the side where I enter the bus,
and that’s when I went to step up on the bus and my feet kind of
went out from under me or something and I went down.  I just fell
down right there on the steps.

Q     Okay.  Now, when your fall occurred, were you attempting
to enter the bus or was it before you attempted to enter the bus?

A     I was entering my bus.

Q     When you say entering, do you mean attempting to step up
or what do you mean by entering the bus?

A     I was attempting to step up on my bus.

Q     Okay.  Now, after the fall, what happened?

A     Well, I – you know, I’m not sure but I know I probably tried
to catch myself when I went down and I fell like my hand and I hit
my leg and some kind of way hit my neck, I don’t know, because
I reached, you know, how you try to break your fall, but somehow
or another, I really don’t remember exactly what really happened.
I really, really don’t.  All I know is, I was down and I called out to
my granddaughter for help.

Q     Where was your granddaughter?

A     She was on the bus.

Q     And did she respond?
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A     Not at first she didn’t, but the third time she did.  She came
to me.

Q     Which means she got off the bus to come to answer your
call?

A     No, she didn’t have to get off the bus because I was laying
in the doorway so she couldn’t get off.  She come to me to try to
help me up.  I wanted her to help me up, but she couldn’t so I
sent her for help.  (Transcript page 15, lines 17-25; page 16,
lines 1-23)

The claimant testified, ultimately, other school personnel came to her

aid and she was transported for medical treatment.  Following the claimant’s

February 9, 2012, fall, the medical records show she was treated for problems

with her neck, right shoulder, and right arm/hand/wrist/fingers.  The medical

records show that the claimant ultimately required surgery on her neck, right

shoulder, and right hand following the February 9, 2012, fall.  A review of the

medical records show the claimant did have problems with her neck, right

shoulder, and right upper extremity prior to the February 9, 2012, incident.

The medical records show the claimant had a diagnosis of carpal tunnel

syndrome and required surgeries to both her neck and right shoulder prior to

February 9, 2012.

The claimant contends that she sustained compensable injuries to her

neck, right shoulder, right hand, and right leg by specific incident on February

9, 2012.  Respondents contend that the claimant did not sustain any

compensable injuries on February 9, 2012. 
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ADJUDICATION

The primary issue in contention in this claim is whether the claimant

was performing employment services at the time of her February 9, 2012, fall.

In order for the accidental injury to be compensable, it must arise out of and

in the course of employment.  Ark. Code Ann. §11-9-102(4)(A)(i).  Further, a

compensable injury does not include an injury that is inflicted upon the

employee at a time when employment services are not being performed.  Ark.

Code Ann. §11-9-102(4)(B)(iii).  The phrase “in the course of employment”

and the term “employment services” are not defined in the Workers’

Compensation Act.  Texarkana School District v. Connor, 373 Ark. 372, 284

S.W.3d 57 (2008).  An employee is performing employment services when he

or she is doing something that is generally required by his or her employer.

Pifer v. Single Source Transportation, 347 Ark. 851, 69 S.W.3d 1 (2002).  The

Commission uses the same test to determine whether an employee is

performing employment services as we do when we determine whether an

employee is acting withing the course and scope of employment.  Jiven v.

Economy Inn and Suites, 370 Ark. 414, 260 S.W.3d 281 (2007).  The test is

whether the injury occurred within the time and space boundaries of the

employment, when the employee was carrying out the employer’s purpose or

advancing the employer’s interest, directly or indirectly.  

In Connor, 373 Ark. 372, 284 S.W.3d 57, the Court stated that where
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it is clear the injury occurred outside the time and space boundaries or

employment, the critical inquiry is whether the interests of the employer were

being directly or indirectly advanced by the employee at the time of the injury.

Moreover, the issue of whether the employee was performing employment

services within the course of employment depends on the particular facts and

circumstances of each case.

The facts of this case show that the claimant was performing

employment services at the time of her February 9, 2012, fall.  The claimant

credibly testified that she was inspecting the exterior of her bus immediately

prior to falling in the stairwell of the bus.  At the time of the claimant’s fall, she

was, in fact, advancing her employer’s interests.  The claimant credibly

testified that she had already entered her bus and turned it on before she ever

went to retrieve her gloves from her personal vehicle.  In fact, the claimant

turned the bus on, then proceeded to inspect the rear lights of the bus before

she went to her personal vehicle to get her gloves.  While it is true that the

claimant’s short deviation of retrieving her personal gloves momentarily

ceased her employment services, she resumed her employment services by

then going and inspecting the front of the bus lights.  After doing her pre-trip

light inspection on the front of her bus, the claimant proceeded back onto the

bus at which time she had a mis-step and fell.

I find that the claimant has proven, by a preponderance of the evidence,
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that she was performing employment services and acting in the course of her

employment when she fell on the bus stairwell on February 9, 2012.  In

making this determination, I do not disregard the recent Full Commission

Opinion filed May 6, 2013, in Norma Ness v. Fort Smith Public School District,

Claim #G109129.  In Ness v. Fort Smith Public School District, the facts are

similar in that Ms. Ness was also a school bus driver who was doing a pre-trip

inspection.  However, the facts in Ness are clearly distinguishable from the

facts in the case at hand.  In Ness, the claimant had not ever stepped foot on

the school bus before falling.   In fact, it is apparent that Ms. Ness did not start

her pre-trip inspection before falling.  However, in the  case  at  hand,  the

claimant had been on the school bus, started her pre-trip  inspection,

retrieved  her  personal gloves, and then resumed her pre-trip inspection by

inspecting the front lights and then attempting to step on the bus.  I find that

the facts in the case at hand clearly show the claimant was performing

employment services at the time of her fall on February 9, 2012.

For a claimant to establish a compensable injury as the result of a

specific incident which is identifiable by time and place of occurrence, the

following requirements of Ark. Code Ann. §11-9-102(4)(A)(i) must be

established:

1.    Proof, by a preponderance of the evidence, of an injury
arising out of and in the course of employment;
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2.    proof, by a preponderance of the evidence, that the injury
caused internal or external physical harm to the body which
required medical services or resulted in disability or death;

3.    medical evidence supported by objective medical findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing the
injury; and,

4.    proof, by a preponderance of the evidence, that the injury
was caused by a specific incident and is identifiable by time and
place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails

to establish the compensability of the claim, and compensation must be

denied.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).

With regard to the claimant’s neck, I find that the claimant has proven

all the elements of compensability as outlined above, by a preponderance of

the evidence.  The claimant credibly testified that she experienced neck pain

after her fall on February 9, 2012, and the MRI of the claimant’s cervical spine

found at claimant’s exhibit 1, page 19, objectively shows the claimant had

cervical disc herniation and displacements.  Further, the medical evidence

shows the claimant required neck surgery which was conducted by Dr. Seale

on June 8, 2012.

The claimant has requested permanent partial disability benefits for her

compensable neck injury.  Permanent impairment is “any permanent
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functional or anatomical loss remained after the healing period has been

reached.”  Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411

(1994).  Any determination of permanent physical impairment must be

supported by objective and measurable physical or mental findings.  Ark.

Code Ann. §11-9-704(c)(4)(B).   Benefits for permanent impairment may be

awarded only upon a showing that the compensable injury was the major

cause of the impairment.  Ark. Code Ann. §11-9-102(4)(f)(ii)(a).  In his

October 3, 2012, report found at claimant’s exhibit 1, page 1, Dr. Seale found

the claimant to have a ten percent (10%) whole body impairment rating due

to the single level cervical fusion with decompression.  Dr. Seale’s impairment

rating was based on the “Guides to the Evaluation of Permanent Impairment,

Fourth Edition” and I find said rating to be reasonable.  Based on the credible

evidence now before the Commission, I find that the claimant has proven, by

a preponderance of the evidence, that she is entitled to permanent partial

disability benefits in the amount of ten percent (10%) to the body as a whole

as related to her compensable neck injury.  Further, I find that the claimant

has proven, by a preponderance of the evidence, that her compensable neck

injury was the major cause of her ten percent (10%) whole body impairment

as assessed by Dr. Seale.

I find that the claimant has proven, by a preponderance of the evidence,

that she has sustained a compensable right shoulder injury by specific
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incident on February 9, 2012.  In making the determination that the claimant

sustained a compensable right shoulder injury, I do not disregard the fact that

the claimant had a right shoulder problem before the February 9, 2012, fall.

In fact, the medical records show the claimant had surgery on her right

shoulder due to impingement with partial rotator cuff tear in April of 2005.

(Resp. Ex. 1, p.28)   In fact, the claimant had a previously twenty-two percent

(22%) impairment rating to the shoulder pursuant to Dr. Harold Knight in his

April 10, 2006, report found at respondent’s exhibit 1, page 75.  I further note

Dr. Gordon’s June 5, 2012, report wherein he states:

 “I believe that most of this is related to wear and tear from use
and activity.  She has a history of prior shoulder rotator cuff
repair which still seems to be intact, but I explained that this does
make the tissue weaker in general and likely lead to the tearing
combined with the impingement and the osteophyte which was
removed.  The fall that she had likely just exacerbated the
symptoms and did not necessarily cause this.”  (Cl. Ex. 1, p.6) 

Dr. Gordon’s June 5, 2012, report leads this examiner to find at the very least

the claimant sustained a compensable aggravation of a pre-existing condition

which is in and of itself a compensable injury.  I find that the claimant’s

February 9, 2012, fall aggravated her pre-existing shoulder condition and the

aggravation meets all the elements of compensability as outlined above.  I find

that the claimant has proven, by a preponderance of the evidence, all of the

elements of compensability and has, therefore, sustained a compensable right

shoulder injury by specific incident on February 9, 2012.
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I, however, cannot find that the claimant has proven, by a

preponderance of the evidence, that she is entitled to permanent partial

disability benefits related to her compensable right shoulder injury.  As stated

above, benefits for permanent impairment may be awarded only upon a

showing that the compensable injury was the major cause of the impairment.

Based upon the evidence now before the Commission, I cannot say that the

claimant’s February 9, 2012, right shoulder injury is the major cause of her

now existing right shoulder impairment.  Therefore, the claimant has failed to

prove, by a preponderance of the evidence, that she is entitled to permanent

partial disability benefits with regard to her compensable right shoulder injury.

With regard to the claimant’s alleged compensable right small finger

and right leg injury, I find that the claimant has failed to prove, by

preponderance of the evidence, that those alleged injuries are supported by

medical evidence with objective findings.  Therefore, I find that the claimant

has failed to prove, by a preponderance of the evidence, that she sustained

a compensable right small finger or right leg injury.

The claimant has also alleged compensable injuries to her right hand

and right ring finger.  The claimant has the burden of proving, by a

preponderance of the evidence, that her right hand and right ring finger

injuries arose out of and in the course of her employment.  I find that the

claimant has failed to prove, by a preponderance of the evidence, that she
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sustained either right hand or right ring finger injuries which arose out of and

in the course of her employment.  The medical records show that the claimant

had carpal tunnel syndrome as far back as 2009.  (See, Resp. Ex. 1, p.106)

Further, when seeking medical treatment for her right hand and right ring

finger, on May 16, 2012, with Dr. Thomas Frazier, the claimant denied “any

history of injury.”  (See, Cl. Ex. 1, p.10)  Additionally, when the claimant filled

out her notice of injury, she only listed her right arm and right leg as being

injured.  (Resp. Ex. 2, p.22)  With the claimant failing to list a right hand or

right finger injury on her AR-N and then also denying any history of injury with

regard to her right ring finger when she saw Dr. Frazier on May 16, 2012, I

find that the claimant has failed to prove, by a preponderance of the evidence,

that she sustained compensable injuries to either her right hand or right ring

finger.

Ark. Code Ann. §11-9-508(a) mandates that an employer promptly

provide for an injured employee’s such medical treatment as may be

reasonably necessary in connection with an injury received by the employee.

What constitutes reasonable and necessary medical treatment is a question

of fact for the Commission.  Dalton v. Allen Engineering Company, 66 Ark.

App. 201, 989 S.W.2d 543 (1999).  While an injured employee must prove

that the medical services are reasonably necessary, by a preponderance of

the evidence, those services may include that necessary to accurately
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diagnose the nature and extent of the compensable injuries; to reduce or

alleviate symptoms resulting from the compensable injury; to maintain the

level of healing period achieved; or to prevent further deterioration of the

damage produced by the compensable injury.  Gordon v. Tyson Foods, Inc.,

51 Ark. App. 100, 911 S.W.2d 953 (1995). 

The evidence in the record reflects that the claimant has proven, by a

preponderance of the evidence, that all the medical treatment contained in the

record herein related to the claimant’s right shoulder and neck have been

reasonable, necessary, and related to her compensable injuries of February

9, 2012.  Therefore, respondents are herein directed and order to pay all

medical treatment related to the claimant’s right shoulder and neck pursuant

to Commission Rule 99.30.

The claimant has requested temporary total disability benefits from

February 9, 2012, through October 1, 2012.  Temporary total disability for

unscheduled injuries is that period within the healing period in which the

employee suffers a total incapacity to earn wages.  Arkansas State Highway

and Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  In the case at hand, I find that the claimant has proven, by a

preponderance of the evidence, that she was within her healing period and

unable to earn wages for the period of February 9, 2012, through October 1,

2012.  Therefore, I find that the claimant has proven, by a preponderance of
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the evidence, that she is entitled to temporary total disability benefits from

February 9, 2012, through October 1, 2012, due to her compensable neck and

shoulder injuries.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.

3) The claimant has proven, by a preponderance of the evidence,
that she sustained compensable injuries to her neck and right
shoulder by specific incident on February 9, 2012.

4) The claimant has proven, by a preponderance of the evidence,
that the medical treatment contained in the March 12, 2013,
hearing record for her neck and right shoulder was reasonable,
necessary, and related to her compensable neck and right
shoulder injuries.  Therefore, respondents are responsible for
said medical treatment pursuant to Commission Rule 99.30.

5) The claimant has proven, by a preponderance of the evidence,
that she is entitled to temporary total disability benefits from
February 9, 2012, through October 1, 2012, for her compensable
neck and right shoulder injuries.

6) The claimant has failed to prove, by a preponderance of the
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evidence, that she sustained compensable injuries to either her
right leg, right hand, right ring finger or right small finger.

7) The claimant has proven, by a preponderance of the evidence,
that she is entitled to permanent partial disability benefits in the
amount of ten percent (10%) to the body as a whole for a
compensable neck injury.  Further, claimant has proven, by a
preponderance of the evidence, that her February 9, 2012,
compensable neck injury is the major cause of her cervical
impairment.

8) The claimant has failed to prove entitlement to permanent partial
disability benefits, by a preponderance of the evidence,
associated with her compensable right shoulder injury as I find
that her February 9, 2012, right shoulder injury is not the major
cause of her right shoulder impairment.

9) Respondents have controverted all benefits sought herein, and
the claimant’s attorney, the Honorable George S. Ivory, Jr., is
entitled to the maximum statutory attorney’s fees on all indemnity
benefits awarded herein.

AWARD

Respondents are directed to pay benefits in accordance with the

findings of fact and conclusions of law set forth herein.

All accrued sums shall be paid in lump sum and without discount and

this Award shall earn interest at the maximum legal rate until paid pursuant to

Ark. Code Ann. §11-9-809.

Pursuant to Ark. Code Ann. §11-9-715, the claimant’s attorney, the

Honorable George S. Ivory, Jr., is entitled to a twenty-five percent (25%)

attorney’s fee on the indemnity benefits awarded herein.  This fee is to be paid

one-half (½) by the carrier and one-half (½) by the claimant.
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IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


