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STATEMENT OF THE CASE

On October 15, 2012, the above captioned claim came before the

Workers’ Compensation Commission in Springdale, Arkansas, for a

hearing. A pre hearing conference was conducted on June 12, 2012,

and a pre hearing order filed on June 13, 2012.  A copy of the pre

hearing order with modification has been marked Commission’s

Exhibit No. 1 and without an objection has been made part of the

record. At the pre hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates including November 1, 2011, the

relationship of employee-employer-carrier existed between

the parties.

3. The claim is controverted in its entirety.
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At the pre hearing conference the parties also agreed to

litigate the following issues:

1. Whether the claimant sustained a compensable gradual

onset injury that manifested itself on November 1, 2011

to his right shoulder.

2. Whether the claimant is entitled to temporary total

disability, from December 30, 2011 to the present.

3. Attorneys’ fees.

The claimant contends that he was employed by the respondent

at all relevant times including the date of injury of November 1,

2011, when he injured his right shoulder.

The respondent’s contend that the claimant took personal leave

and signed up for short term disability. He did not report a work-

related event. His STD ended on 4-03-12. He did not report back to

work as required and was terminated. No attorney fee is due. The

claimant was not injured at work and does not have a compensable

injury.  The respondent’s contend that they were not given notice

of the injury.  Additionally, the respondents contend that the

major cause of the claimant’s condition is not work related and the

employment is not rapid and repetitive.  

The stipulations agreed to by the parties at the pre hearing

conference on June 12, 2012, and listed in the pre hearing order

filed on June 13, 2012, are hereby accepted as fact. From a review

of the record as a whole to include medical reports, documents, and

matters properly before the Commission and having had the
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opportunity to hear the testimony of the witness and observe their

demeanor, the following decision is rendered.  

FACTUAL BACKGROUND

The claimant is a 47-year-old male who began working for the

respondent in June of 2010(Record, p. 8, 12).  He stated that he

worked as a USDA trimmer helper.  He added that he was employed

full time(Record, p. 12).  The claimant continued that his job

duties required him to stand by an inspector and mark diseased

birds or take the bird completely off the line.  He added, “So I

basically stood over a trench, leaned over and took the birds off

of a hook”(Record, p.  13).  He added that he used both hands and

then hooked the bird on another hook behind him for a different

line.  He stated he completely turned around and took two

steps(Record, p. 13).  The claimant stated that lifted turkeys

weighing twenty-five pounds, some up to sixty or sixty-five

pounds(Record, p. 14).  The claimant continued that he could not

give an exact estimate on the number of birds he handled.  He

stated there could have been thousands(Record, p. 14).  The

claimant stated that he logged the birds on a “washout” sheet.  He

handed the sheet in at the end of the day(Record, p. 14).  The

claimant further stated that it would be more like 500 birds that

he handled during a day(Record, p. 15).  He added that he did the

same job all day and had two fifteen minute breaks.  The claimant

stated that he was standing(Record, p. 15).  

The claimant stated that he felt that he had injured his

shoulder while working for the respondent.  He added that he
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thought the injury came on slowly.  The claimant was treated by Dr.

Heinzelmann(Record, p. 16).  Dr. Heinzelmann gave the claimant

injections and an MRI.  The claimant continued that he had surgery

recommended by Dr. Heinzelmann to reattach one muscle and to work

on another muscle that was about to tear off(Record, p. 16;

Claimant’s Exhibit No. 1 p. 19).  He also stated that he had nylon

pins(Record, p. 16).  The claimant was screened by the respondent

prior to going to work.  He stated that he had a speed test to make

sure his shoulders were working.  He stated, “Just basically the

physical examination to see if I could handle the job”(Record, p.

17).  He added that he passed the examination and was hired.  He

was not given any restrictions for the work.  The claimant stated

that he did not work after his shoulder started giving him

problems.  He added that the last day he worked was December 30,

2011 and he had not worked since.  He stated that he had not drawn

unemployment, but did draw some short-term disability(Record, p.

18).  The claimant continued that he was getting steroid shots for

another condition prior to his right shoulder condition.  He added

that he had also been treated in 2004  with steroid shots.  He

stated, “My shoulders were hurting.”  “Actually, it was my left

shoulder”(Record, p. 18).  The claimant stated that he was only

doing exercises at home for his current problem with his right

shoulder.  He stated that after the short term disability ran out,

he could not go to physical therapy.  He added that he believed

that he needed additional medical treatment.  He stated that his

treatment ended because he could not afford it anymore.  He stated
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that his parents were now helping him with money and he was getting

food stamps(Record, p. 19).   The claimant  testified that prior to

going to work for the respondent he had gotten cortisone shots  for

his right shoulder.  He added that they did not help and other

than the shots, “there was really no problem”(Record, p. 10).  He

stated that he had gotten the shots a couple of years ago.  The

claimant stated, “I was just– it just felt sore, loose, you know

what I mean?”  “And basically someone give you a cortisone shot and

you are going to have to use weights, you know, to build up.”  “It

looks like you’ve got weak muscles(Record, p. 11).  The claimant

stated that he was treated by Dr. Tejada for his right shoulder

issues and that he returned to work with no further

problems(Record, p. 11). 

On cross examination, the claimant confirmed that he had

problems with his right shoulder before going to work for the

respondent.  He testified that they were minor, but added that they

caused him to see a doctor for injections(Record, p. 20).  The

claimant stated that from 2004 up until the time that he went to

work for the respondent he had injections about every six months.

The shots were administered by Dr. Tejada(Record, p. 20).  The

claimant stated that he told the doctor that his shoulders were

aching(Record, p. 21).  The claimant stated that he started

noticing his shoulder in November 2011.  He stated that he did not

report a work related injury.  He stated that he just asked for his

stand to be lifted so it would be easier to lift the turkeys(Record

p. 22).  Additionally, he stated that he asked that the hooks be
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“widened up” so it would not be so hard to pull the turkeys off.

The claimant continued that he did not go to the plant nurse or a

superior to report the injury because he did not know the extent of

the injury.  He stated the thought the shoulder was just sore.  The

claimant did confirm that he slipped and fell on ice and landed on

his right side(Record, p. 24).  He added that he did not injure his

right shoulder.  He continued that he went back to work within five

days and his shoulder did not cause him problems(Record, p. 34). 

The claimant stated that he did not tell Dr. Heinzelmann that his

work was causing a problem.  He stated that he thought it was just

sore muscles.  The claimant continued that in November of 2011 an

MRI revealed a detached and torn muscle(Claimant’s Exhibit No. 1

p.16).  He added that went back to work and advised them that he

was going to have surgery.  He did not tell his employers that

there was a relationship to his work(Record, p. 27).  The claimant

confirmed that he signed up for short term disability, then had

surgery on January 3, 2012(Claimant’s Exhibit No. 1 p. 19).  The

claimant stated that he was on short term disability from January

3, 2012 until April 3, 2012(Record, p.31).  He stated that his

group insurance paid for half of his treatment.  The claimant

stated that he was discharged by the respondent and then filed for

unemployment, but was denied(Record, 29-30). The claimant stated

that his attorney filed notice of injury on May 10, 2012.  He

stated that he had never talked to his employer about a workers’

compensation claim(Record, p. 30-31).  The claimant stated that he

was looking for work, but not working at the time of the hearing.
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He added that he felt capable of working without heavy overhead

lifting(Record, 31-32).  The claimant confirmed that Dr.

Heinzelmann had advised that he would be “back to full strength”

three months from February 14, 2012[May 2012](Record, p. 32).  The

claimant stated that the respondent would not give him another

month off work and he tired to get light duty(Record, p. 32).  He

added that he had not seen Dr. Heinzelmann since May of

2012(Record, p. 32-33).  

The respondents called Jim Gilbert as a witness.  Mr. Gilbert

stated that he is the safety, health and security manager for the

respondent.  He worked for the respondent since 1998.  Mr. Gilbert

stated that the claimant told him that his condition “was from

something that happened before Butterball.” “It wasn’t work

related”(Record, p. 42).  The witness added that he reviewed the

claimant’s post hire medical questionnaire and saw that the

claimant had a pre-existing shoulder injury.  Mr. Gilbert stated

that the claimant never reported a Workers’ Compensation injury to

him or anyone that he knew(Record, p. 42).  He added that he knew

the claimant was out for shoulder treatment because he had filed

short term disability.  He noted that in filing for short term

disability the claimant had to state that the condition was not job

related(Record, p. 43).  The witness also stated that the size of

the turkeys at the plant was between ten and twenty-five pounds.

He stated that breeder turkeys, weighing 60-65 pounds were

processed in Missouri(Record, p. 45).  
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The respondents also called Phyllis Earls, the health

supervisor for the respondent.  She advised she had been in that

position for twenty years.  She stated that she did a post hire

physical for the claimant.  She testified that she was aware that

he had noted some problem with his shoulder, but was hired anyway.

She stated that the claimant had advised her that he had not had

problems with the shoulder since he had been to the doctor(Record,

p. 46).  She continued that the claimant had never advised her that

he had injured himself at work.  She stated that she found out that

he was claimant a work injury when his short term disability ran

out.  She added that she was usually the first person most people

see with a workers’ compensation claim(Record, p. 47).

The claimants have submitted medical records.  In December of

2004, the records indicate that the claimant first reported

shoulder issues after his carpal tunnel surgery.  Dr. Coker, noted

that the claimant had bilateral shoulder pain, with the right worse

at times.  The doctor noted no rotator cuff tearing, but

recommended physical therapy to prevent a progression in rotator

cuff issues(Claimant’s Exhibit No. 1 p. 9).  In February of 2011,

the claimant was seen by Dr. Heinzelmann for the chief complaint of

right shoulder pain.   The claimant reported that he had fallen on

his right side.  Dr. Heinzelmann noted a history of injections in

both shoulders(Claimant’s Exhibit No. 1 p. 10).  Dr. Heinzelmann

diagnosed right shoulder rotator cuff syndrome and administered an

injection(Claimant’s Exhibit No. 1 p. 11).  In October of 2011, the

claimant was seen by Dr. Benafield for a left palm mass. Dr.
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Benafield noted that he had seen the claimant for his right

shoulder before, so the claimant returned to him.  On November 18,

2011, the claimant again saw Dr. Heinzelmann who noted that he had

seen the claimant on year prior for a shoulder issue(Claimant’s

Exhibit No. 1 p. 12).  Additionally, he noted that the claimant had

persistent problems and had a fall.  The doctor stated that the

claimant reported lots of pain with the right shoulder and that

even with injections and therapy, the shoulder continued to bother

him.  Dr. Heinzelmann diagnosed right shoulder rotator cuff

syndrome with a possible tear and ordered an MRI(Claimant’s Exhibit

No. 1 p. 15).  The MRI revealed a rotator cuff tear(Claimant’s

Exhibit No. 1 p. 17-18).  The claimant had surgery on January 3,

2012 to repair the rotator cuff tear(Claimant’s Exhibit No. 1 p.

19).  He was seen for a follow up by Dr. Heinzelmann on January 10,

2012.  At that visit, the doctor recommended physical

therapy(Claimant’s Exhibit No.1 p. 24).  The claimant was seen by

Dr. Heinzelmann on February 14, 2012 and was given a work note with

restrictions.  The doctor noted that the claimant was doing okay

and needed to continue physical therapy.  He added that the

claimant would not be back at full strength for three

months(Claimant’s Exhibit No. 1 p. 25).

 DISCUSSION

Arkansas Code Annotated. §11-9-102(4)(A)(ii)(a) defines

compensable injury in relevant part as:

“An injury causing internal or external
physical harm to the body arising out of and
in the course of employment if it is not



G203483-Eubanks -10-

caused by a specific incident or is not
identifiable by time and place of occurrence
if the injury is: (a) caused by rapid
repetitive motion.”

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury as defined in A.C.A. §11-9-

102(4)(A)(ii)(a).  A.C.A. §11-9-102(4)(E)(ii)(a) requires the

preponderance of the evidence standard and adds that the resultant

condition is compensable only if the alleged compensable injury is

the major cause of the disability or need for treatment. A

preponderance of the evidence means the evidence having greater

weight of convincing force. Smith v. Magnet Cove Barium Corp., 212

Ark. 491, 206 S.W. 2d 442 (1947).  Therefore, under A.C.A. §11-9-

102(4)(A)(ii)(a) and (E)(ii), the claimant, without a specific time

and date of injury, must prove by a preponderance of the evidence

he suffered an injury due to rapid repetitive motion and that the

alleged injury is the major cause of his need for treatment.

Furthermore, to be compensable under the same burden, the claimant

must prove that the existence of physical injury or damage is

supported by the medical evidence. A.C.A. §11-9-102(4)(D) requires

that the compensable injury must be established by the medical

evidence. The statute also requires that the medical evidence

submitted be in the form of objective medical findings. Objective

medical findings are defined in A.C.A. §11-9-102(16)(A)(i) as those

findings which cannot come under the voluntary control of the

patient. 

Additionally, the statute requires medical opinions addressing

compensability must be stated within a reasonable degree of medical
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certainty, Ark. Code Ann. §11-9-102(16)(B). The Arkansas Court of

Appeals has addressed this issue in previous opinions and has long

upheld the compensability of gradual onset injuries which arise out

of and in the course of employment. Marco v. Bell International  48

Ark. App 33, 888 S.W. 2d 663 (1994).  

In determining whether the claimant, in this case, suffered a

gradual development injury or cumulative trauma, one needs only to

look to recent Arkansas case law.  The Arkansas Court of Appeals in

Addison Shoe Co., Et Al v. Lavearn Moody, 2009 Ark. App. 797 sets

out the standard for establishing that a gradual onset or

cumulative trauma injury is compensable.  To do so, the claimant

must prove by a preponderance of the evidence: 1) The injury arose

out of the course of the employment; 2) The injury caused external

or internal harm to the body that required medical services; 3) The

injury was caused by rapid and repetitive motion and; 4) The injury

was the major cause of the disability or need for treatment,

Addison Shoe Co., (2009); Citing Lay v. United Parcel Service, J8

Ark. App. 35, 944 S.W. 2d 867 (1997).  In Addison Shoe, the

claimant worked as a heal padder which required the reaching up to

retrieve heal pads from a rack, separating the pads, and placing

them on a work table.  From the worktable, the claimant installed

the heal pads.  She repeated the sequence for all shoes on her work

table, completing 1000 shoes per day working five days per week,

7:00 a.m. to 3:30 p.m. with thirty minutes for lunch and two short

breaks.  The claimant, in this case, worked for the respondent for

thirty years.  The Court of Appeals upheld the Commission’s finding
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that the claimant suffered a gradual onset injury that was caused

by rapid and repetitive motion.  The claimant’s injury was

compensable.  In the present case, the claimant worked marking and

removing substandard turkeys from a line in the respondent’s plant.

He claims that he had a right shoulder condition, later determined

to be a rotator cuff tear.  The claimant contends that the cause of

his condition was his work for the respondent.  He contends that

the condition came on slowly and manifested on November 1, 2011.

However, the claimant in this case did not report his condition.

By his own testimony, he thought he just had sore muscles.  The

plant nurse and a superior of the claimant testified that the

claimant did not report an on the job injury to them.  In fact, Mr.

Gilbert testified that the claimant told him his condition was from

something that happened before Butterball.  The claimant’s

testimony and medical records reveal that the claimant complained

of shoulder pain in 2004 and received injections from 2004 until

the time he went to work for the respondent.  Additionally, he was

seen by Dr. Heinzelmann in February of 2011 for a chief complaint

of right shoulder pain, from a fall.  The claimant denies that this

fall injured his shoulder.  However, the medical records support

that he was treated for right shoulder pain.  The claimant never

reported to his medical providers that he felt the cause of his

condition was the repetitive nature of his work.  He did not report

an on the job incident to Dr. Heinzelmann on a November 18, 2011-

visit.  This visit was just seventeen days after the claimant

contends that the condition manifested itself.  Additionally,
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during this visit, Dr. Heinzelmann notes that the claimant has

persistent shoulder pain.   In fact, a claim for compensation in

this case was not filed until May of 2012.  That claim was filed by

the claimant’s attorney and according to testimony, the claimant

still had not reported to his employer.  One also has to note that

the claimant filed for workers’ compensation just as his short term

disability ran out.  By the claimant’s own testimony he had asked

for more time and was denied.  Clearly, the claimant’s injury is

not the major cause of his need for treatment.  I am not convinced

that his work for the respondent was repetitive in nature.  This

claimant has pre-existing shoulder condition.  There are no medical

evidence or opinions to support a finding that the claimant’s work

caused his need for rotator cuff surgery.  In fact, there is no

mention in the medical records of his work being repetitive in

nature.  

The Commission must address, briefly, the issue of pre-

existing condition.  The Arkansas Court of Appeals has addressed

this issue in Leach v. Cooper Tire & Rubber Co., 2011 Ark. App.

571.  In that case, the claimant had a pre-existing condition prior

to his accident. The Court found that employers take employees

where they find them and employment circumstances that aggravate

pre-existing conditions are compensable. Citing Heritage Baptist

Temple v. Robinson, 82 Ark. App. 460, 120 S.W. 3d 150 (2003). The

Court also found that a pre-existing asymptomatic condition that

becomes symptomatic because of an injury is compensable. Leach v.

Cooper Tire & Rubber Co., 2011 Ark. App. 571. There must however be
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substantial evidence to support such a finding and that substantial

evidence must be in the form of objective medical findings.  In the

instant case, there is certainly a pre-existing condition and

clearly that condition existed prior to the claimant going to work

for the respondent.  Additionally, the Commission cannot ignore the

testimony from Mr. Gilbert stating that the post hire physical

report listed pre-existing shoulder issues.  However, from the

testimony presented, the claimant was symptomatic in the eight

months prior to the date he claims his condition manifested itself.

The claimant did not become symptomatic as a result of repetitive

work for the respondent.  There has been no evidence submitted to

support such a finding.  There are no objective medical findings to

support a finding that the claimant was asymptomatic and then

became symptomatic.  The claimant’s work for the respondent did not

aggravate his pre-existing shoulder condition. 

It is clear from the testimony in this case, as well as the

documented medical evidence submitted that the claimant did not

suffer a cumulative trauma or gradual onset injury to his right

shoulder from repetitive motion while working on a poultry line for

the respondent.  Additionally, the claimant did not suffer an

aggravation of a pre-existing condition.  Having determined that

the claimant did not suffer a cumulative onset injury, the issue of

TTD is moot.  The claimant’s attorney is not entitled to an

attorney’s fee.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant in this case has failed to

prove by a preponderance of the evidence that

he suffered a compensable gradual onset

injury to his right shoulder that manifested

itself on November 1, 2011.  He has failed to

prove that his shoulder condition was caused

by rapid and repetitive motion while in the

employ of the respondent.  Additionally, he

has failed to prove that a work related injury

or condition was the major cause of his

disability and need for treatment. He did not

provide objective medical findings to support

his claim. Therefore, I find that he did not

suffer a compensable injury by gradual onset

that manifested itself on November 1, 2011.

2. Having not found that the claimant suffered a compensable

injury, the issue of TTD is moot.

3. The claimant’s attorney is not entitled to a fee

based on the above findings.
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ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                            
                                  AMY GRIMES
                                  ADMINISTRATIVE LAW JUDGE
                                         


