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STATEMENT OF THE CASE

On March 11, 2013, the above captioned claim came before the

Workers’ Compensation Commission in Springdale, Arkansas, for a

hearing.  A pre hearing conference was conducted on December 11,

2012, and an amended pre hearing order filed on February 19, 2013.

A copy of the pre hearing order has been marked as Commission’s

Exhibit No. 1 and with modification and without an objection is

made part of the record.  As a result of the pre hearing conference

and prior to the hearing on March 11, 2013, the parties agreed to

the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On February 1, 2012, the relationship of employee-

employer-carrier existed between the parties.



G208219-Estrada -2-

3. The compensation rates are $252.00 for temporary total

disability and $189.00 for permanent partial disability

benefits.

4. The claim is controverted in its entirety.

 The parties agreed that the following issues are to be

litigated:

1. Whether the claimant sustained a gradual onset

compensable injury on or about February 1, 2012, to the

low back.

2. The claimant’s entitlement to appropriate benefits in the

form of medical benefits and temporary total disability.

3. Whether the claimant’s claim is barred by the statute of

limitations.

4. Attorneys’ fees.

The claimant contends that in February 2012, claimant injured

her low back while working.  The claimant contends that she was not

receiving any medical treatment in 2009 for the herniated disk that

is the subject of this claim. The respondents contend that the

claimant did not suffer a compensable low back injury on or about

February 1, 2012. Respondents contend the claimant failed to give

notice of any alleged work related injury until after her FMLA ran

out and she filed a Form AR-C on September 27, 2012. Respondents

contend that in the event compensability is found they should not

be liable for payment of any benefits associated with the alleged

injury until subsequent to receipt of actual notice of a claimed

work related injury on September 28, 2012.
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Respondents additionally contend that subsequent to taking the

claimant’s deposition on February 14, 2012, they determined that

the statute of limitations has run on the claim.  The respondents

also contend that the claimant began receiving treatment in 2009

for back and leg pain and did not file a Form-C until the middle

part of 2012.  By fax dated February 11, 2013, the respondents

added the statute of limitations as an issue and contention.

The stipulations agreed to by the parties at the pre hearing

conference on March 11, 2013, and contained in the amended pre

hearing order filed on February 19, 2013, are hereby accepted as

fact.  From a review of the record as a whole to include medical

reports, documents, and other matters properly before the

Commission and having had the opportunity to hear the testimony and

observe the witness and her demeanor, the following decision is

rendered.

FACTUAL BACKGROUND

The claimant is a 40-year-old female who went to work for the

respondent in 2005 in the embossing department(Record, 11).  As an

embosser, the claimant testified that she stacked and prepared

wood(Record, 12).  She contends that she suffered a gradual onset

injury on or about February 1, 2012 to her low back(Commission’s

Exhibit No. 1).  The respondent contends that the claimant’s low

back injury claim is barred by the statute of limitations under the

Arkansas Workers’ Compensation Act(Commission’s Exhibit No. 1).

The claimant stated that in February of 2012 she lost a week of

work because she started receiving treatment and shots for her hip.
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She continued that her back had been giving her pain three or four

years prior to 2012.  At her deposition she stated the pain at that

time was very minor(Respondents’ 3, p. 17)  The claimant stated

that she took medication, but was unable to control her back issues

with the medication(Record, 16-17).  She stated that the pain

changed in 2011 and she could not stand it anymore.  The claimant

stated that she had surgery for her back in August of 2012(Record,

20).  She  added that she took FMLA leave for the surgery.  The

claimant stated on cross examination that in February of 2012 she

had a conversation with a supervisor and told him she was getting

treatment for her back.  She stated that she did not tell the

supervisor that her problems were caused by her work and she did

not report a work related injury to her supervisor.(Record, 26).

The claimant continued that the first time she told the respondent

or the insurance company that she had a work related injury was in

September of 2012 when she filed a Form-C(Record, 26; Respondents’

2, p. 22).  She stated that she did not have a discussion with

anyone about a work related injury prior to September of

2012(Record, 26).  The claimant stated that she worked in the

embossing department for the entire course of her employment until

she went to wrapping only.  She added that there was no specific

date of injury, but “that was happening a little bit by a little

bit”(Record, 27; Respondents’ 3, p. 17).  The claimant stated that

her back pain was made worse by stacking, but that she already had

the back pain from three years ago.  She added that symptoms in her

low back began three to four years prior and were in the same
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location–- the low back and hips(Record, 28).  The claimant

continued, on cross examination, that prior to seeing Dr. Schemel

in 2009, she had been having pain for about six months(Record, 29).

She continued that she saw Dr. Schemel on December 14, 2009, but

that her problems began in the summertime(Record, 29).  Dr.

Schemel’s notes from December 2009 reflect that the claimant

reported low back pain and she was sent to physical

therapy(Respondents’ 1, p. 1-2).  The claimant confirmed that, in

her deposition she had stated that the pain began six months before

she saw a doctor for the first time(Record, 30; Respondents’ 3, p.

22).  The claimant continued that the February 1, 2012 date alleged

in the pre hearing order had no significance to her.  She did not

know why that date was listed(Respondents’ 3, p. 17).  She stated

that she had only told a supervisor that she was getting treatment

for her back.  She stated that she stopped working as a stacker in

late 2011 or early 2012 because of the pain(Record, 32).  The

claimant testified that she related the pain to what had started

back in 2009.  The claimant continued that at her deposition, she

had stated, she decided to say her pain was work related after

three or four years because she had no pay and no one was paying

her bills.  She added that she did not know when she was going back

to work.  She stated that without workers’ compensation, she had no

other way to make up the money she had missed while being out for

surgery(Record, 36; Respondents’ 2, p. 40).  The claimant continued

that she did not file a claim until after she had surgery.  The

claim was filed in September of 2012 and her surgery was in
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August(Record, 38).  She stated that as of the date of hearing, no

treatment had been recommended for her that she had not been able

to receive(Record, 38).  

Additionally, at her deposition, she stated that three or four

years ago when she first experienced the pain she had been

stacking(Respondents’ 3, p. 17).  She stated that the pain got

stronger and stronger.  The claimant stated that the pain was in

the same place(Respondents’ 3, p. 18).  The claimant testified that

she had not filed a claim for workers’ compensation for her back

prior to 2012.  Medical records submitted by the respondents

reflect that the claimant repeatedly noted on injury forms that her

condition was not related to an injury(Respondents’ 1, p. 6, 8, 9).

Dr. Cannon’s notes of March 29, 2012 also reflect that the claimant

had no acute incident(Respondents’ 1 p. 10).  

DISCUSSION

The respondents contend that this claim is barred by the

statute of limitations.  There is merit to their claim.  Arkansas

Code Annotated §11-9-702 (a)(1) states in relevant part:

“A claim for compensation for disability on
account of an injury, other than an
occupational disease and occupational
infection, shall be barred unless filed with
the Workers’ Compensation Commission within
two(2) years from the date of the compensable
injury. If during the two-year period
following the filing of the claim the claimant
receives no weekly benefit compensation and
receives no medical treatment resulting from
the alleged injury, the claim shall be barred
thereafter...”

The medical evidence presented, as well as the claimant’s

testimony, support a contention that this claim should be barred.
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It was not timely filed.  The claimant reported the low back pain

to her doctor in 2009.  She stated that this pain had begun six

months before she was seen by the doctor in 2009.  Additionally, in

2012, she stated that her back pain had begun three to four years

before her 2012 complaints.  She confirmed this information on

cross examination.  Dr. Schemel’s records also reflect that the

claimant was seen in 2009 and began physical therapy in 2010 for

her low back pain complaints.  The Commission cannot ignore the

fact that the claimant repeatedly marked forms stating that her

condition was not related to an injury.  Clearly, this claimant

should have reported this condition in 2009 if she felt that it was

related to work.  It is clear from the evidence that she did not

think her back issues were related to work until she began to have

concerns about the payment for her treatment.  It is also clear

from the evidence presented that the claimant did not give the

proper notice to the respondent in this case.  The respondent

contends that the claimant failed to give notice of a work related

injury until the filing of a Form-C in September 2012.  A.C.A §11-

9-701(a)(1) provides that:

“Unless an injury renders the employee
physically or mentally unable to do so, or is
made known to the employer immediately after
it occurs, the employee shall report the
injury to the employer...and to a person or at
a place specified by the employer, and the
employer shall not be responsible for
disability, medical or other benefits prior to
receipt of the employee’s report of injury.” 

Additionally, A.C.A. §11-9-701(2) provides that the employer’s

reporting requirements must be reasonable and afford each employee
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reasonable notice of the requirements.  The respondents have

submitted evidence that the claimant was given information on how

to file an injury claim(Respondents’ 2, p. 1-7).  A.C.A §11-9-

701(b)(1) adds, in relevant part, that:

“failure to give notice shall not bar any
claim...if the employer had knowledge of the
injury or death...or if the Commission excuses
the failure on the grounds that for some
satisfactory reason the notice could not be
given...”

   While the statute allows that failure to give notice is not an

absolute bar to benefits, the claimant must present a satisfactory

reason for the failure to give proper notice.  There is nothing in

the evidence presented that suggests the claimant had any

satisfactory reason for the delay in notifying her employer about

her low back condition.  This claimant did not give notice of a

work related injury because she did not think her condition was

work related.  There is no other reason for her delay.  

The claimant in this case, failed to give the proper notice of

her injury to her employer.  A review of the evidence confirms that

there was no satisfactory reason for her delay.  Additionally, the

claimant’s 2012 filing of a claim is clearly barred by the statute

of limitations set forth in A.C.A. §11-9-702(a)(1).  That filing

came some three years after the date that the claimant states she

first had low back pain and was treated.  The appropriate time for

the filing of this claim was in 2009 when the claimant, by her own

testimony, first noticed her low back pain.  This claimant’s claim

is barred by the statute of limitations.  Having found that the
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claim is barred by the statute of limitations, the issues of

compensability and her entitlement to benefits are moot.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The claimant’s claim, filed in 2012 related to a gradual

onset injury to her low back is barred by the statute of

limitations.  She failed to give proper notice in 2009 of a work

related injury, with no satisfactory excuse.

2.  Having found that the claim is barred by the statute of

limitations, the issues of compensability and benefits are moot.

3. The claimant’s attorney is not entitled to an attorney’s

fee for the above reasons.

ORDER

Based upon the foregoing findings and conclusions, the above

styled claim is denied and dismissed in its entirety.

IT IS SO ORDERED

                                
AMY GRIMES
ADMINISTRATIVE LAW JUDGE


