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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On January 28, 2013, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and contentions of the parties relative to the afore.  The claimant asserts

entitlement to temporary total disability benefits from October 26, 2012 through January 28,

2013.  The parties stipulated that the claimant earned wages sufficient to entitle him to weekly

compensation benefits at the maximum applicable rate, which would be $575.00, for temporary

total disability.  The Pre-hearing Order is herein designated a part of the record as Commission

Exhibit #1.

The testimony of James D. Ervin, the claimant; coupled with medical reports and other
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documentary evidence, comprise the record in this claim.

DISCUSSION

James Darrell Ervin, the claimant, with a date of birth of August 24, 1953, completed the

10th grade and later obtained his GED. The claimant  commenced his employment with

respondent on January 13, 1972.

The testimony of the claimant reflects that prior to commencing his employment with

respondent he worked on a farm, however respondent-employer was his first full-time job.  The

claimant was hired as a machine operator.  Respondent-employer is a manufacturer of store

fixtures for Wal-Mart, Dollar General and the Dollar Tree.  The claimant added regarding the

afore:

     Yes, the shelving and the up-rights that the shelving hang on, so
that the product can be displayed, yes.  Groceries or all kind of
goods. 
(T. 9).

The claimant has worked full-time continuously for respondent-employer since 1972.  

The testimony of the claimant reflects that before 2009, in 2007 he had a cervical fusion

at C6, and minor foot surgery in 2000.  The claimant’s 2007 neck injury was not filed with the

respondent as work-related, but rather paid by his health insurance provider.  The claimant’s

2000 foot problem entailed a neuroma – an inflamed nerve– and was not filed as work-related.

The claimant acknowledged being taken off work following his 2007 cervical surgery for

a period of time.  The claimant returned to his full-time position at respondent following a period

of rehabilitation.  

The testimony of the claimant reflects that in May of 2009, he began experiencing
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problems with numbness, tingling in his fingers and a kind of burning sensation in his wrist.  The

claimant spoke with personnel of respondent on May 13, 2009, during which time he relayed

having problems with his hands and wrists.  A form AR-N was completed in conjunction with

the afore and signed by the claimant.  The claimant also filed a form AR-C in connection with

the hands and wrists complaints.  The claimant testified regarding the specific problems he

experienced with his wrist in May 2009:

     It was a - - my fingers would kind of go numb with the tingling
and have a burning in my wrist area, had some pain, but it was
mainly the tingling and the burning at that time.  (T. 11).

Regarding his location at the time that he experienced an onset of symptoms, the claimant 

offered:

     I think probably at each.  Yes, some at work and I’m trying to
remember for sure if it was maybe more of the evenings when I
would sit down to rest.  It would maybe be more that; some at
night. 
(T. 11-12).

The testimony of the claimant reflects that before 2009 he might have experienced similar

problems but just worked through it.  As to whether he had ever been to a doctor for the afore

type of problems before 2009, the claimant testified:

     I do not know what year it was; it will not come to me.  I did
remember Les Majors was my supervisor at that time.  I’ve had
numerous supervisors.  And I had to do a lot of hammering on a
certain die, and then, I don’t remember - - and he did send me to
the doctor, but I don’t remember what year that was on my right
hand. (T. 12).

The claimant testified that he nevertheless continued to work for respondent on a full time basis

despite whatever problems they were when Les Majors was his supervisor. 
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The testimony of the claimant reflects that when he filed his workers’ compensation

claim in May 2009 he attributed the problems he was experiencing in his hands to his work.   The

claimant did not seek any medical care immediately after filing the May 2009 claim.   Regarding

the afore, the claimant explained:

     I was hoping it would just get better.  I had worked a long time
and it seemed like there were some days - - well, there was - -
some days are better than others; and so, I hoped that it would just
get better. 
(T. 13).

The claimant testified that he “probably” did not have a conversation or any sort of meeting with

someone at respondent-employer about his physical problems after he filled out the form in 2009. 

The claimant acknowledged that he did have a conversation with a representative of the workers’

compensation administrator near the time he filed the AR-C.  The claimant elaborated of the

afore:

     It was a phone conversation, which has been - - I’m sure I won’t
remember all of it, but when I reported the incident to my
supervisor, they sent me to the office and called the insurance
carrier and told me to have a conversation on the phone.  A lady,
Lela Taskey, I believe is her name.  I don’t remember exactly.  She,
anyhow, thought that it wasn’t - - in her opinion, it was not work-
related and I think she wished me good luck.  Of course, that was
not the whole conversation, but I do not remember all of it. (T. 13-
14).

The essence of the testimony of the claimant is that he reported a work-related injury, gave a

statement to Ms. Lela Taskey, and was told that she didn’t think it was work-related.  As a

consequence of the afore, the claimant testified that he did not go to the doctor for his

complaints. 

The claimant testified that he had continued neck and shoulder pain problems for which
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he saw Dr. Dickson in June 2010.  The claimant underwent a second neck surgery in February

2010.  The claimant estimated that he was off work for six (6) weeks following the neck surgery. 

Upon returning to work at respondent the claimant was on restricted duty for a period of time,

however eventually went back to full duty.  

The claimant returned to Dr. Dickson on February 1, 2011, during which he received

medical care for his hands.  The claimant addressed the change in the symptoms in his hands

between the May 2009 claim and subsequent telephone conversation with Ms. Taskey and the

February 1, 2011, initial treatment by Dr. Dickson:

     Well, I don’t know if they - - I’d had some good days; so, when
I did, I wouldn’t think I would need any attention, and then, some
days were bad and I just thought, “Well, I’ll try to deal with this a
little longer,” and then, a little later on, it maybe would feel a lot
better.  So, it was one of those, the best I remember, kind of up and
down. (T. 16).

The claimant confirmed having pain in his right thumb and left hand, tingling in both hands in

February 2011, which had been going on for a few months.  With the exception of the thumb

pain, the claimant offered that the afore symptoms were the same general type symptoms that he

began to experience in 2009. (T. 16).  The claimant offered regarding the progression of his

symptoms:

     That’s - - I believe that’s why I was, yes, willing to see Dr.
Dickson to get it fixed. (T. 17).

The claimant was provided a brace for each hand by Dr. Dickson, however he continued to work. 

The claimant did not take off of work for his hands at any time in 2011.

The claimant explained the symptoms in this hands that he was experiencing in August

2012, that resulted in him returning Dr. Dickson:
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     I was in a lot of pain.  It went from more of - - the burning
sensation in my wrists had increased in both wrists and in both
hands, I was having a lot of pain. 

     The burning and the pain was the dominant.  I’d had some
numbness, but that was not really - - it was maybe about the same
as far as the numbness and tingling in my fingers, but the pain was
- - 
(T. 18).

The claimant’s testimony reflects that the symptoms were affecting his ability to perform his

work duties, noting that he was having a very difficult time working.  Shortly after having a

nerve study done Dr. Dickson performed surgery.  

The claimant underwent surgery on the right wrist on October 26, 2012, and on the left

wrist on November 12, 2012.  The claimant testified:

     Yes, sir.  I asked Dr. Dickson to do them as close as we felt we
could, so that I could get back to work as soon as possible.  That
was my intention and the right hand - - I’ll just throw this in there,
but anyhow the right hand was hurting me a lot.  I wish I had
waited, but I was trying to get them done and get back to work, yes.
(T. 19).

Regarding the amount of time he was off work leading up to the carpal tunnel surgery, the

claimant’s testimony reflects:

     Oh, I worked up to - - they scheduled the surgery on Friday and
I worked that Thursday. (T. 20).

After his surgeries, the claimant returned to work on January 28, 2013, and is now working back

full time.  The claimant testified regarding his present job duties:

     Well, they very, because some - - if the volume’s slow,
sometimes I have to be taken off my - - what I call my regular job,
which is tool and die maker and work on the paint line. (T. 20).

The claimant’s present job duties are the same as before he had the carpal tunnel surgery.  
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The claimant discussed his job duties in relation to photographs contained in Joint

Exhibit #1, p. 38-39.  The claimant testified regarding the amount of time he operated the milling

machine during a typical day , JX #1, p. 38:

     Some days it varies that I work on lots of other parts that I don’t
work on this machine.  Some days I work on this machine to make
some parts for a welder, which welds parts together for the
shelving or on the up-rights; they have different parts welded to
those. 

     And we may have to make parts for this.  It varies on if I’m
making some parts, I might spend, you know, a few hours on this
machine.  These handles that are on the - - physical on it, the
horizontal.  I believe is the one that goes - - it has the power feet on
it, but the others you crank by hand to raise it up to move it back
and forth. (T. 23). 

During the course of a typical week, the claimant offered that the amount of time spend working

on the milling machine could be four hours sometimes.  The claimant detailed the mechanics of

the activities he performed using his hands while working on the milling machine:

     It has a vice that clamps together to hold the parts; so, you have
to use your hands to tighten that vice with that handle.

     Right in the middle.  That’s what holds your part - - in place
while you work on it.  The one - - the very bottom handle, you
have to crank it up or down to get where you need it for different
size parts and also the ones - - the other two handles you have to
crank those in or out or to the right or left to make it locate where
you want to do your - - whether it’s drilling or milling.  If you’re
doing milling, you would have to crank one of those handles quite
a bit, because you’re going back and forth on it taking a small
amount at a time to get down to the point you want. 

*          *           *

     Before you do that, whatever your part is, you would have to get
- - if it requires filing to clean it up for the burrs on it, if you had to
cut it to length, or if it was a part brought to you that had been
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hammered, on, which you’d have to use your hands to hold your
file and filing your part, cleaning that part to prepare it to put it in
clamps; so, it would be seated properly.

*          *          *

     Well, the clamping it down in that vise is a twisting matter; you
have to twist that handle. (T. 24-25). 

In terms of what he was specifically doing at the time he first notice the pain or problems with

his wrists, the claimant offered:

     I’m not a hundred percent sure.  I was thinking I might have
been taking a die apart, which you use Allen wrenches to break
bolts lose, but I won’t say a hundred percent that was when I - - I
was thinking that was when I was pulling on Allen wrenches to
break them. (T. 25). 

The testimony of the claimant reflects that he consistently worked on the machines depicted in

the two photographs on pages 38 and 39 of Joint exhibit #1.  The claimant continued regarding

the distribution of his work hours during a typical week on the afore machines:

     Possibly, through the week, twenty hours on this grinder, the
surface grinder, which in the other picture you gave me.

     Most - - probably most weeks, I spent more time on it than I did
the milling machine.  (T. 26).

The claimant elaborated on the mechanics of the movements of his hands while working on the

grinder:

     Sharpening dull parts.  You would have to clean those parts and
if they had burrs on them, you had to knock it off.  We did it with
sandpaper or with a file which required - - you’d end up using your
hands. 

*          *          *

     Yes.  Sometimes you use emery cloths and you have to clean
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that part off and put it, so, it would sit down flat on this - - this has
a magnetic place that holds your part on it, the lever that turns the
magnet on and off.  And these handles - - it has handles just like
the milling that you crank to raise that grinding wheel up or down
to touch your part, whichever height your part is.  The other
handles are to move the table back and forth, so that that grinding
wheel can grind it smooth, sharpen it, or bring it down to the size
you want. 

*          *          *

     Okay.  The lever on the far right is a - - it has a handle on it to
crank; that raises up the grinding wheel itself, up and down there.

     And the other two handles move that magnetic base that I was
talking about that the part - - it’s right at the bottom here.  The
other two handles move that base back and forth.  The grinding
wheel stays in a stationary - - which is spinning, and the part is
moved by the handles over here cranking those to the right and left. 

*          *          *

     Well, you have to take your part back off, because there’s a
demagnetizer - - because they’re held on with a magnet, you have
to demagnetize them and you have to go over to the demagnetizer
and move it back and forth across it at least three times to make
sure it’s not magnetized to pick up.  You don’t want it magnetized
when you give it back to the operators to run. (T. 26 -28).

As to the duration of a cycle on the grinding machine, the claimant’s testimony reflects:

     The smaller parts, it’s a short period.  You get one that is - -
needs a lot of work, I mean, sometimes you’re - - on one part,
you’re spending an hour and by the time you get it cleaned up,
ground up, and demagnetized. 

     Yes, yes.  It takes a lot of work sometimes if ta part is chipped
off badly.

     Well, you’re constantly turning these two that move the table
back and forth all the time you’re grinding, because one of them
moves the part over a small amount and the other one takes it
across, so that you can take that small amount off.  And so, you’re -
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- if your part is a big part, you will move several times. (T. 28-29).

The testimony of the claimant reflects that during the 2009/2010 timeframe he was using the

milling machine and the grinding machine on a consistent basis.  The claimant offered:

     Yes.  2009 was a very busy year, and we used the grinder a lot. 
(T. 29).

The claimant confirmed that during the 2009 time period he consistently worked overtime, which

included some Saturday and Sunday work, as well as some twelve-hour days.  

The claimant offered regarding the job activities that resulted in the increased symptoms

in 2012:

     Yes, sir.  At that time, I was working on the paint line.

     Every part that is painted is hanging on that paint line.  It’s hung
on it to paint, it has to come off and be stacked and after it’s
stacked, then, it rolls down and it’s banded and it has to be
wrapped up; so - - 

*          *          *

     Okay.  We had to pick up each shelve, they’re different size
shelves; some of them twenty-two inch, fourteen inch, sixteen inch,
and maybe we had a twenty-three.  Each one of those shelves had a
- - they hung on hooks, they have to be pulled off the hooks and
turned and stack them.  Some of the Wal-Mart shelves get a ticket
strip, plastic stripping on the front of it.  You put that on by hand. 
We’ll stick the strip, grip it, pull it on the shelf.  During that time,
we had some of those that were stiff and very hard.  Everyone that
was down there complained how it was hurting their hands or their
arms. (T. 30-32).

The claimant testified regarding the job activities that he performed up to May 2009 that he

considered repetitive:

     We - - these grinders that we are talking about here, a lot of
sharpening, we take those dies apart that punch holes in the
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material.  Each material that is made into a shelving or whatever
it’s made into has to have certain cuts in it to make it form up in a
proper manner, so that the ends will be formed properly and those
dies cut - - when I refer to dies, that’s what cuts the corners or the
middle, wherever they need a hole or a notch cut out.  And taking
those apart, you use Allen wrenches to take bolts off and you have
- - have to hammer to knock dowel pins; dowel pins are what hold
those dies in place.  And it’s - - when you’re working on those,
you’re doing a lot of hammering and filing and pulling on Allen
wrenches to break bolts lose.  During that time, I - - we worked on
- - several of those dies would come in and sometimes there would
be one sitting waiting when you got through with the other one, not
every time, but there was usually - - and when there wasn’t one of
those dies to be worked on, it was back to the grinding the parts
that were laying there.  So, you went back to the grinder.  It wasn’t
all - - that I ran these two machines, that was not all of my job. 
Working on a table with that die, some big dies, some small and
you pull on them, you hammer the dowel pins lose, you break
dowel pins - - sorry, Allen head bolts lose.  So, you’re pulling on
wrenches to break bolts lose, you’re hammering to knock pins out,
and you’re filing to knock off burrs on material that you have
worked on.  (T. 32-33)

The claimant estimated that during the course of an eight-hour work day, up to six hours entailed

activities using his hands as described above. (T. 33).  The claimant testified regarding his work

activities during the remaining two hours:

     We have another grinder that is - - feeds it’s - when you put the
part on there it does the moving back and forth.  It has hydraulics
to move that table; so, you don’t have to do the cranking on these
handles. (T. 34).

The claimant’s testimony reflects regarding the required rapid manner in which he

discharged his job during the 2009/2010 timeframe:

     Yes, because we have - - there were techs that take care of those
machines.  They was bringing in parts during that time that needed
attention, whether it be sharpen or remade and that was a - - one - -
I had one done - - I was not the only one in that area.  I don’t want
to sound like I was the only one working there, but there was
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always someone waiting and sometimes we had more than one
waiting that when you got through with one job, you picked up the
other one whether it be filing it or making a new part in this
milling machine or sharpening with this grinder.  And that part
most of the time had to be taken off of a die set, which required
breaking bolts lose and hammering out dowel pins, and then, make
a shim to bring it back to the same height, and then, put it back on
there and use the allen wrenches to tighten it back up. (T. 34-35).

The claimant testified regarding the production quota information from 2009, as evidencing the

rapid repetitive work performed during that period:

     Yes, sir.  That was a year of records according to some of
Darling’s - - L.A. Darlings statements that they shipped out a
record amount in certain months - - excuse me (witness coughing)
- - and I work in the area where we produce those and get those
ready for shipment.  So, that affected us sometimes a month ahead
of what shipped out.  We tried to get it ready.  So, that - - those
record amounts of work was done by our areas first where - -
manufacturing is the work I was looking for, the manufacturing - -
we had to manufacture that part before they could ship it out. (T.
36).

The claimant explained that he did not make a claim for any medical care immediately

after filing the AR-C form in May 2009 or ask that the February 2011 visit for medical treatment

attributed to his wrist be paid by the workers’ compensation provider because he did not know

that he could.  (T. 36).   The claimant’s health insurance paid for the February 2012, medical

treatment in connection with his hand complaints.  The claimant acknowledged that after the

surgeries were performed he requested a hearing on his worker’s compensation claim.  As to the

point in time that he decided to pursue workers’ compensation in payment of the complaints in

his hands, the claimant testified:

     When it got severe; I don’t know what date I called the legal
advisers.  They have posted on the board an eight-hundred number
you can call for workman’s comp legal advisor; so, right now I do
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not have it in front of me; so, I don’t remember what time I called
them and was asking them - - 

     I got legal advise from them at - - when I was having troubles to
go ahead and ask for help, but if the doctor - - I was hurting this
bad - - I’m trying to remember exactly, but anyhow I’ll try to get
close.  Since I was hurting so - - and go ahead and use my health
insurance - - I could go ahead and use my health insurance during
this time, because it might not happen right away.  When I asked
for a hearing, it might not mean there would be one in the next
week or two. (T. 37-38).  

The claimant’s testimony reflects that he really does not know why he waited until 2012 to

pursue coverage of his claim by workers’ compensation since he had seen Dr. Dickson in 2011.  

The testimony of the claimant reflects that after the onset of his symptoms, however

before seeking treatment for the same, he utilized over-the-counter pain medicine.  The claimant

testified:

     I found I could take - - the arthritis Tylenol would help; so, I
was taking that.

     I might have been taking it daily.  I’m not sure I was taking it
daily or just when the symptoms would bother me, probably. (T.
39).

The claimant testified that prior to May 2009 he filed a workers’ compensation claim in

2009 in connection with his back and neck.  The testimony of the claimant reflects that the

neck/back claim was ultimately accepted as compensable and appropriate corresponding

workers’ compensation benefits paid.  The claimant underwent the first surgery in connection

with his neck claim in 2010.  Since commencing his employment with respondent in 1972, in

addition to the neck/back claimant and the present claim, the only other work-related claim the

claimant has experienced involved his eye.  The claimant testified:
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     I got something in my eye.  I had - - I went to - - well, yes, I told
Mr. - - Les Majors, remember, I told you that he sent me on - - I
was hurting from - - I was working on a die and hammering a lot,
extreme amount, but I don’t know what year that was. (T. 41).

During cross-examination the claimant testified that the handles on the milling machine

are used to properly position the material that is going to be milled.  As to whether the process

was automatic thereafter, the claimant’s testimony reflects:

     Yes and no.  Yes, if you’re one direction.  On the far right is the
power motor on this that feeds in one direction, but there’s not
power to raise it up or to feed it in and out. 

     Part of it, sir.  Part of it you have to - - this part that goes from
right to left, I’ll sat it has a power motor on it, but the other handle
- - if you’re going the other direction with your milling, you have
to crank it by hand. (T. 42).

The claimant acknowledged reporting having some symptoms in his hands and arms to

his supervisor, Ted Hardin, on May 13, 2009.  The testimony of the claimant reflects that at the

time of the afore reporting he had been experiencing some symptoms of tingling and pain in his

hands for six to eight weeks.  The claimant was sent to the office by Mr. Hardin to report the

work-related injury, and later received a telephone call from the claims adjuster, Ms. Taskey. 

The claimant acknowledged that as of mid-May 2009, he understood that it was respondent’s

view, based on the conversation with Ms. Taskey, that he did not have a work injury.  The

claimant concedes that he did not contact the legal adviser of the Workers’ Compensation

Commission at the time of the afore.  The claimant filed the Form AR-C on or about June 17,

2009.   

The claimant acknowledged returning to Dr. Dickson for treatment in connection with his

hand/arm complaints in February 2011, because Dr. Dickson had treated him for his neck injury
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in 2010.  Further, the claimant submitted his bills for the treatment provided by Dr. Dickson to

his health care carrier, Blue Cross-Blue Shield.  As to whether respondent knew anything about

the evaluation of his hand/arm complaints since the bills were paid by the health care carrier, the

claimant noted of respondent:

     They’re self-insured; so, they might have knew that by the
claim; I don’t know for sure on that.  They might have been
notified by - - 
(T. 50).

The claimant concedes that while respondent might have known that Blue Cross-Blue Shield was

paid, they would not have know it was for a workers’ compensation injury. 

The testimony of the claimant reflects that when he saw Dr. Dickson in February 2011, he

did not perform any procedures.  When the claimant was again seen by Dr. Dickson on August

23, 2012, he did recommend a nerve conduction study.  The claimant acknowledged that he

continued working as a tool and die maker between June 17, 2009 and February 2011.   The

testimony in the record reflects that the claimant was assigned to the paint line when there was

there was a slow down in work that required some layoffs, however because of the claimant’s

seniority he was moved to paint line as opposed to being laid off.

During re-direct examination, the claimant denied that he had any hobbies or outside

work where he used his hands and arms regularly.  The testimony of the claimant reflects that he

did not have any hobbies or outside work where he used his hands and arms a lot during the

2008/2009 time period. 

The evidence in the record reflects that in May 2009, the claimant reported complaints of

physical problems with his hands and wrists to appropriate supervisory personnel of respondent-
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employer.  On May 13, 2009, the claimant completed a Form AR-N, Employee’s Notice of

Injury, in which he described his symptoms of right and left wrist pain as well as pain, tingling,

and numbness in the fingers.  The claimant attributed the symptoms to his job activities of

drilling holes, tightening/loosening bolts, filing and hammering.  While the Form AR-N which

was signed by the claimant on May 13, 2009, identified the place/location of the accident as “253

Tool Room B” and the time of the accident as “morning”, the description of the claimant’s

complaints does not lend itself to a specific incident but rather a gradual onset.  (JX #1, p.1).

On or about June 19, 2009, the claimant filed a Claim For Compensation, Form AR-C,

dated June 17, 2009, with the Arkansas Workers’ Compensation Commission, seeking initial

benefits.  The date of accident was identified as May 13, 2009.  In his description of his injury,

the Form AR-C recites:

Right wrist hurts and fingers tingle and go to sleep and when the
Right Hurts I use my Left and it hurts as I work on dies such as
taking them apart hammering out dowel pins - my everyday work I
am Right handed but when it hurts I use my left hand. (JX #1, p.
2). 

The respondent filed an Employer’s Intent to Accept or Controvert Claim, Form AR-2, with the

Arkansas Workers’ Compensation Commission on June 22, 2009, which noted that claim was

being controverted. (JX #1, p. 3). 

After his communication with the claims adjuster for the third party administrator of the

workers’ compensation program of respondent, during which he was informed that his claim

would not be accepted as compensable the claimant did not actively pursue his claim.  The

claimant sought and obtained medical treatment in connection with his complaint of right

shoulder pain on June 3, 2010, from  Dr. Brian G. Dickson, a Jonesboro orthopedic surgeon,



17

which was subsequently diagnosed as right shoulder impingement with biceps tendonitis. (JX #1,

p. 4-5).  The medical treatment in connection with the claimant’s right shoulder complaint was

filed with the claimant’s health care carrier, Blue Cross Blue Shield. (JX #1, p. 6).

There is no evidence in the record to reflect that the claimant sought or obtained medical

treatment in connection with his bilateral upper extremity complaints until February 1, 2011. 

The February 1, 2011, office note regarding a visit by the claimant to Dr. Dickson, reflects, in

pertinent part:  

Chief Complaint: bilateral wrist/hand.

History of Present Illness:
    He is having pain in his right thumb and left hand.  He is having
tingling in both.  It has been going on for a few months.  It is
generally worse in the right.  Some days are fine.  He has tried
Tylenol Arthritis which helps. 

*          *          *

PHYSICAL EXAM: On exam of his hands today the left one has a
positive Phalen’s with a negative Tinel’s.  There is no wasting. 
The skin is intact.  His motion is good.  There is not much
tenderness.  The strength is good.  His right hand is mostly just
tender around the basal joint.  There is slight prominence there.  He
is right hand dominant.  There is a negative Phalen’s and Tinel’s. 
There is no waiting.  The skin is intact.  Finger tips are
neurovascularly intact. 

*          *          *

ASSESSMENT: Right hand basal joint arthritis with left carpal
tunnel syndrome.

PLAN: I am going to get him a brace for both and we will see how
it goes for a while.  He can live with it for now.  We may do a
nerve conduction study later. (JX #1, p. 7-8).

Since the February 1, 2011, visit of the claimant was characterized in the office note of Dr.
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Dickson as a “follow-up”, the cost of the visit was filed with the claimant’s health care carrier,

Blue Cross Blue Shield. (JX #1, p. 9). 

The medical in the record reflects that the claimant was next seen by a physician in

connection with his bilateral upper extremity complaints on August 23, 2012, during an office

visit to Dr. Dickson.   The afore reflects:

Chief Complaint: left elbow, bilateral wrist

History of Present Illness:
   This is a 59 year old male.  He is right handed.  He does
repetitive job.  He has had numbness in his hands and it seems to
be work related.  He is dropping things.  He has some symptoms at
night with numbness and some pain.  Most of it is in his thumb,
index and long fingers. 

*          *          *

PHYSICAL EXAM: On exam of his hands today he has a positive
Phalen’s with a negative Tinel’s.  His skin is intact.  There is no
swelling.  There is good range of motion.  There is slight
tenderness.  His strength is okay.  His left elbow is tender medially. 
There is a negative Tinel’s at the elbow.  There is mild pain with
resisted wrist and hand flexion.  His elbow has no instability or
effusion.

*          *          *

ASSESSMENT: Bilateral hand numbness, probable carpal tunnel
syndrome and left medial epicondylitis.  

PLAN: I am going to check a nerve conduction study of both upper
extremities and I will see him back afterwards. (JX #1, p. 10-11). 

The claimant underwent the nerve conduction study on September 12, 2012.   The report

regarding the afore reflects, in pertinent part:

CONCLUSION:
1. Severe right carpal tunnel syndrome.
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2. Moderately severe left carpal tunnel syndrome.
3. Severe entrapment of the right ulnar nerve across the elbow

is also seen.
4. No evidence of polyneuropathy is seen involving the upper

extremities.  The radial nerve studies bilaterally appear
normal. (JX #1, p. 13).

The medical in the record reflects that the claimant underwent right carpal tunnel release

and right long trigger finger release surgery under the care of Dr. Dickson on October 26, 2012,

and left carpal tunnel release surgery on November 12, 2012.  In a January 10, 2013,

correspondence the claimant was released to return to work on January 28, 2013.  (JX #1, p. 34).

After a thorough consideration of all on the evidence in this record, to included the

testimony of the claimant, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed at all times pertinent, to include May 2009 

through February 2011, during which time the claimant earned wages sufficient to entitle him to

weekly compensation benefits at the  the maximum applicable rates.

3. On or about June 17, 2009, the claimant filed a Claim for Compensation, Form 

AR-C, with the Arkansas Workers’ Compensation Commission which identified May 13, 2009,

as the date of injury for which he was seeking workers’ compensation benefits.  On or about June

22, 2009, respondent filed an Employer’s Intent to Accept or Controvert Claim, Form AR-2, in

response to the claimant’s filing controverting/denying the claim.  On February 1, 2011, the

claimant first received medical treatment resulting from the alleged injury, within two (2) years
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of the filing of his claim, such that the claim is not barred, pursuant to Ark. Code Ann. § 11-9-

702 (a)(1).

4. The claimant sustained bilateral carpal tunnel syndrome and right long trigger 

finger injuries arising out of and in the course of his employment, which rendered him

temporarily totally disabled commencing October 26, 2012, and continuing through January 28,

2013, entitling him to corresponding temporary total disability at the weekly compensation

benefit rate of $575.00.

5. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the claimant’s compensable bilateral carpal tunnel syndrome injury of May 13, 2009. 

6. The respondent has controverted the compensability of this claim in its entirety. 

CONCLUSION 

The claimant contends that while within the course and scope of his employment with

respondent he sustained a gradual onset injury in the form of bilateral carpal tunnel syndrome

which required medical treatment and rendered him temporarily totally disabled for a period of

time.  The claimant seeks corresponding medical and temporary total disability benefits as well

as controverted attorney fees.  Respondent denies that the claimant suffered a compensable injury

and further maintains that the claim is barred pursuant to Ark. Code Ann. §11-9-702 (a) (1).

The present claim is one governed by the provisions of Act 796 of 1993 in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.

Compensability

The claimant asserts that his diagnosed bilateral carpal tunnel syndrome arose out of and
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in the course of his employment with respondent.  In order to prove the compensability of his

claim of a gradual onset rapid repetitive motion injury, the claimant must prove by a

preponderance of the evidence the following factors: 1) the injury arose out of and in the course

of his employment; 2) the injury caused internal or external physical harm to the body which

required medical services or resulted in disability or death; 3) the injury was caused by rapid

repetitive motion; 4) the injury was the major cause of the disability or need for treatment; and

the injury must be established by medical evidence supported by objective findings.  Malone v.

Texarkana Public Schools, 333 Ark. 343, 969 S.W.2d 644 (1998).  

The standard two-prong test for determining whether work activities involve rapid

repetitive motion is that the task must be repetitive and the repetitive motion must be rapid.

Malone, supra.  In the present claim, the claimant’s work history since 1972 has been in the

employment of respondent.  The claimant presented undisputed and credible testimony of the

rapid repetitive tasks entailed in the regular discharge of his employment duties, which included

his work on the milling machine and his work on the grinder. (JX #1 p. 38-39).   Further, the

claimant performed tasks on the paint line which entailed rapid repetitive hand intensive

movement. 

The claimant notified appropriate supervisory personnel of respondent-employer of his

symptom on May 13, 2009, following which an Employee’s Notice of Injury, Form AR-N, was

filed.  In describing the nature of his injury/complaint, on the Form AR-N the claimant not only

identified the body parts involved (both wrists, hand and fingers) but also described the job

activities which he attributed as the source (drilling holes, tightening bolts, filing and

hammering).  The claimant later filed a Claim for Compensation, Form AR-C, with the Arkansas
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Workers’ Compensation Commission on or about June 17, 2009, which again provided a

description of his injury/complaints and the job activities he attributed as the source of the

injury/complaints.  On June 22, 2009, the respondent filed an Employer’s Intent to Accept or

Controvert Claim, Form AR-2, and denied that the claimant’s complaints were the results of his

employment with same.  The claims adjuster for the TPA of the respondent’s workers’

compensation program obtained a statement from the claimant regarding his claim and informed

him that she did not think that the claim was compensable or work-related.

The claimant continued to experience bilateral upper extremity symptoms, to include pain

bilateral wrist pain as well as numbness and tingling in his hands and fingers for which the took

over-the-counter pain medicines.  The claimant also continued to discharge his regular

employment duties.  The claimant continued to mention his bilateral upper extremity complaints

to his supervisor.  The claimant ultimately obtain medical treatment in connection with bilateral

upper extremity complaints on February 1, 2011, from Dr. Brian Dickson, a Jonesboro

orthopedic surgeon.  The claimant was provided hand braces.  

The claimant continued to take over-the-counter medicines for his bilateral upper

extremity complaints, however his symptoms grew progressive worse.  The claimant returned to

Dr. Dickson on August 23, 2012, at which further diagnostic testing was ordered and later

performed.  The August 23, 2012, report of Dr. Dickson noted that the claimant performed a

repetitive job, and that the numbness in the claimant’s hands seemed to be work-related.  The

nerve conduction study of the claimant’s upper extremity disclosed severe right carpel tunnel

syndrome, moderately severe left carpal tunnel syndrom, severe entrapment of the right ulnar

nerve across the elbow, and significant entrapment of the left ulnar nerve across the elbow.



23

The claimant has sustained his burden of proof by a preponderance of the credible

evidence that he sustained a compensable injury in the form of gradual onset bilateral carpal

tunnel syndrome which required medical treatment and rendered him temporarily totally disabled

commencing October 26, 2012, and continuing through January 28, 2013.  Respondent has

controverted the compensability of this claim in its entirety. 

Time Barred 

It is undisputed that the claimant reported his compensable injury to appropriated 

supervisory personnel in May 13, 2009, at which time an Employee’s Notice of Injury, Form AR-

N was completed.  Further, the claimant filed a Claim for Compensation, Form AR-C, with the

Arkansas Workers’ Compensation Commission on or about June 17, 2009.  Respondent denied

the compensability of the claimant’s claim with the filing of the Form AR-2 on June 22, 2009. 

Further, the credible testimony of the claimant reflects that after providing a statement to the

claims adjuster for the TPA of the workers’ compensation program of respondent he was

informed that she did not believe the claim to be compensable.  Respondent is a self-insured

employer for its workers’ compensation program and health insurance program.  

The claimant first received medical treatment in connection with his compensable

bilateral carpal tunnel syndrome on February 1, 2011, when he received same under the care of

Dr. Dickson, a Jonesboro orthopedic surgeon.  The claimant next received medical treatment for

the compensable bilateral carpal tunnel syndrome on August 23, 2012, again from Dr. Dickson. 

Since the respondent had previously denied the compensability of the claim, the claimant filed

the cost of medical treatment for the bilateral carpal tunnel syndrome treatment with the health

care provider, Blue Cross Blue Shield.
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Respondent asserts that the present claim is time barred pursuant to Ark. Code Ann. §11-

9-702 (a)(1), which provides, in pertinent part:

   A claim for compensation for disability on account of an injury,
other than an occupational disease and occupational infection, shall
be barred unless filed with the Workers’ Compensation
Commission within two (2) years from the date of the compensable
injury.  If during the two-year period following the filing of the
claim the claimant receives no weekly benefit compensation and
receives no medical treatment resulting from the alleged injury, the
claim shall be barred thereafter.  For purposes of this section, the
date of the compensable injury shall be defined as the date an
injury is caused by an accident as set forth in §11-9-102 (4). 

The nature of the claimant’s injury is that of a gradual onset injury cause by rapid repetitive

motion.  Carpal tunnel syndrome is specifically categorized as a compensable injury falling

within the definition of the afore. 

The evidence preponderates that the claimant filed his claim within the statutory time to

toll the running of the statute of limitation.  Indeed, the claimant filed his claim form on or about

June 17, 2009.  The evidence further preponderates that the claimant received medical treatment

in connection with the claimed injury on February 1, 2011, within two (2) years of the filing of

his June 17, 2009, Form AR-C.   

As previously noted, the respondent had denied the compensability of the claimant’s

bilateral upper extremity complaints.  When notice of the injury was provided to respondent by

the claimant on May 13, 2009, he was not directed by same to a sanctioned designated medical

provider.  The fact that the cost of the claimant’s medical treatment was paid by the health care

carrier/provider, Blue Cross Blue Shield, and not through the self-insured  workers’

compensation program of respondent is of no moment to the claimant’s compliance with the
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provision of Ark. Code Ann. §11-9-702 (a)(1).  In order for the claimant’s claim to have been

barred after the filing of the claim with the Arkansas Workers’ Compensation Commission

medical treatment would have had to be delayed until May 13, 2011.  In the present claim, the

claimant received medical treatment in connection with the “alleged” injury on February 1, 2011. 

AWARD

Respondent is herein ordered and directed to pay to the claimant temporary total disability 

benefits at the weekly compensation benefit rate of $575.00, for the period commencing October

26, 2012, and continuing through January 28, 2013, as a result of his compensable bilateral

carpal tunnel syndrome.  Said sums accrued shall be paid in lump without discount.

Respondent is further ordered and directed to pay all reasonable necessary and related

medical, hospital, nursing and other apparatus expenses growing out of and in connection with

the treatment of the claimant’s May 13, 2009, compensable bilateral carpal tunnel syndrome, to

included medical related milage.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid. 

The issue of permanency is expressly reserved.

IT IS SO ORDERED. 

           _______________________________________________
ANDREW L. BLOOD
ADMINISTRATIVE LAW JUDGE
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