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STATEMENT OF THE CASE

On February 14, 2013, the above-captioned claim was heard in Little Rock,

Arkansas.  A prehearing conference took place on December 17, 2012.  A prehearing

order entered that same day pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  They are

the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employer/employee/carrier relationship existed on February 9, 2011,

when Claimant sustained compensable injuries  to her neck and right

shoulder.

3. Claimant was earning sufficient wages to entitle her to compensation rates

of $281.00/$211.00.

4. Respondents have controverted all benefits not previously paid.

5. Claimant was paid temporary total disability benefits through September 2,

2011.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

After an amendment of the first issue to conform to the fifth stipulation, and the addition

of a third, the following were litigated:

1. Whether Claimant is entitled to temporary disability benefits from September

3, 2011, through a date yet to be determined.

2. Whether Claimant is barred from receiving additional temporary total disability

benefits under Ark. Code Ann. § 11-9-526 (Repl. 2002).

3. Whether Claimant is entitled to additional medical treatment.

All other issues have been reserved.

Contentions

With an additional contention made by Respondents at the hearing, the respective

contentions of the parties read:
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Claimant:

1. Claimant contends that she is entitled to additional medical treatment and

temporary total disability benefits in connection with her compensable

injuries.

Respondents:

1. Respondents contend that all appropriate benefits have been paid with

regard to Claimant’s work-related injury.

2. Continued medical care is not reasonable and necessary.

3. Additional indemnity benefits are not supported by the medical

documentation.

4. It is Respondents’ position that claimant’s need for medical treatment, if any,

is related to pre-existing and underlying problems and not any acute injury.

5. Claimant refused suitable employment offered to her by her employer,

Dignity Enterprises, resulting in her being barred from receiving additional

temporary total disability benefits under Ark. Code Ann. § 11-9-526 (Repl.

2002).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the hearing witnesses and to observe their demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s motion to submit evidence after the closing of the record is hereby

denied.

4. Claimant has not proven by a preponderance of the evidence that she is

entitled to additional temporary total disability benefits.

5. The evidence preponderates that Claimant is barred from receiving

additional temporary total disability benefits under Ark. Code Ann. § 11-9-526

(Repl. 2002).

6. Claimant has not proven by a preponderance of the evidence that she is

entitled to additional medical treatment.

PRELIMINARY RULING

Admission of Evidence After the Closing of the Record

Claimant has sought since the closing of the record on February 14, 2013 to have

additional evidence admitted into the evidentiary record.  On February 26, 2013, she wrote

a letter to the Commission that reads in pertinent part:

I was hoping I had approval from Social Security before the hearing date
(Feb. 14, 2013).  They made their decision on the hearing date (Feb. 14,
2013).  I’m sending you a copy of their decision for disability and also mailing
a copy to Mr. Jarrod Parrish.

Accompanying this note, written on a photocopy of an envelope, was a one-page Order of

Administrative Law Judge, dated February 14, 2013, a Notice of Decision-Fully Favorable

of the same date, and a seven-page decision by Social Security Administrative Law Judge
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1At the hearing, I sustained Respondents’ objection to Claimant’s Proffered
Exhibit 3.

Tamara Smith–also dated February 14, 2013.  By letter on March 6, 2013, Respondents’

counsel responded, stating:

I received a note from Ms. Easter indicating that she is trying to introduce
additional exhibits after the close of the hearing.  Respondents object to any
delayed introduction of exhibits.  You were very clear at the prehearing
conference and in your Prehearing Order that documentary evidence needed
to be introduced at the time of the hearing.

In a reply dated April 2, 2013, Claimant stated:

I mailed you some information a couple of weeks ago concerning my Social
Security Disability.  Mr. Parrish (Respondent) brought this information up
when we had the hearing on February 14, 2013.  He asked “how many times
I had been denied?” on page 86-87 in the transcript.  I mailed a copy of my
disability information to Mr. Parrish . . . he mailed me a letter back asking that
you not allow this information.  The respondent (Mr. Parrish) is the person
that brought up this information.  I hope you will allow this information
because I think this is very critical information since my other evidence was
rejected.1

The belated offering of this evidence violates Ark. Code Ann. § 11-9-705(c)(1)(A)

(Supp. 2011), which reads:  “All . . . documentary evidence shall be presented to the

designated representative at the initial hearing on the controverted claim . . . .”

Furthermore, it abridges the prehearing order, which states:  “Exhibits and the identity of

witnesses must be exchanged at least seven (7) days prior to the hearing.”  Finally, I note

that § 11-9-705(c)(1)(C)(i) provides:  “Further hearing for the purpose of introducing

additional evidence will be granted only at the discretion of the hearing officer or

commission.”

Notwithstanding the above, I note that the Arkansas Supreme Court held in Mason

v. Lauck, 232 Ark. 891, 340 S.W.2d 575 (1960), that evidence may be submitted belatedly,
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provided that the moving party show that (1) the newly-discovered evidence is relevant; (2)

the evidence is not cumulative; (3) the evidence would justify a different result; and (4) the

movant was diligent in presenting said evidence.  See also Haygood v. Belcher, 5 Ark.

App. 127, 633 S.W.2d 391 (1982); Ely v. Fred’s, Inc., 2011 AWCC 102, Claim No.

G001787 (Full Commission Opinion filed August 8, 2011).

I find that second and fourth elements of Mason have been met.  Claimant clearly

did not receive the proffered exhibit from Social Security Administration Office of Disability

Adjudication and Review until some time after February 14, 2013, for it was not even

signed until (and axiomatically was not sent prior to) that same date.  Furthermore, this

evidence is not cumulative.  But with respect to the third element, I find that whether or not

Claimant has been adjudged to be disabled by the Social Security Administration does not

change my determination that she has not met her burden of proving her entitlement to

additional medical treatment and to additional temporary total disability benefits.

Therefore, I need not address the first element–whether the determination by the Social

Security Administration is relevant here.

In reaching this decision, I am aware that § 11-9-705(a)(1)provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

I am also aware that the Commission has a “great deal of latitude in evidentiary matters.”

Bryant v. Staffmark, Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).  But after due

consideration, I find that admission of the proffered exhibit in this proceeding would not
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help to “best ascertain the rights of the parties.”  For that reason, while the exhibit at issue

will be blue-backed strictly as a proffer (and the arguments of the parties will be blue-

backed as well and furnished to the parties in accordance with Sapp v. Tyson Foods, Inc.,

2010 Ark. App. 517, ___ S.W.3d ___), the proffered exhibit will not be admitted into

evidence.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant; her ex-husband, L.B. Easter; her

daughter Kristy Easter; and Holly Sellers, the owner of Respondent Dignity Enterprises,

Inc. (“Dignity”).

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case are Claimant’s Exhibit 1, a compilation of her medical records,

consisting of 33 numbered pages; Claimant’s Exhibit 2, a compilation of her medical bills,

along with her 2010 Form W-2, consisting of eight numbered pages; Respondents’ Exhibit

1, another compilation of Claimant’s medical records, consisting of one index page and 16

numbered pages thereafter; Respondents’ Exhibit 2, non-medical documents including a

printout showing temporary total disability benefits paid to Claimant, her change-of-

physician order from the Commission, and correspondence from Respondents’ counsel

to the Commission, consisting of one index page and four numbered pages thereafter; and

Respondents’ Exhibit 3, additional medical records, consisting of three numbered pages.

In addition, in addressing Claimant’s motion to introduce evidence after the hearing,

discussed supra, I have blue-backed the following items:  (1) the March 6, 2013 letter from

Respondents’ counsel to the Commission, consisting of one page; and (2) Claimant’s April



Easter - Claim No. G101605 8

2, 2013 letter to the Commission, consisting of two pages.  As discussed above, the

proffered exhibit will be not be admitted into evidence, but will be blue-backed strictly as

a proffer.

ADJUDICATION

A. Whether Claimant is entitled to temporary total disability benefits.

Introduction.  As the parties have stipulated, Claimant was employed by Respondent

Dignity Enterprises, Inc. (“Dignity”), on February 9, 2011, when she sustained compensable

injuries to her neck and right shoulder.  In the instant action, Claimant has contended that

she is entitled to, inter alia, temporary total disability benefits.  Respondents, in turn, deny

that she is entitled to additional benefits.

Standards.  Claimant’s compensable neck and shoulder injuries are unscheduled.

See Ark. Code Ann. § 11-9-521 (Repl. 2002).  An employee who suffers a compensable

unscheduled injury is entitled to temporary total disability compensation for that period

within the healing period in which she has suffered a total incapacity to earn wages.  Ark.

State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The

healing period ends when the underlying condition causing the disability has become

stable and nothing further in the way of treatment will improve that condition.  Mad Butcher,

Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  Also, a claimant must

demonstrate that the disability lasted more than seven days.  Id. § 11-9-501(a)(1).

Claimant must prove her entitlement to temporary total disability benefits by a

preponderance of the evidence.  Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002).  This

standard means the evidence having greater weight or convincing force.  Barre v. Hoffman,
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2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206

S.W.2d 442 (1947).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony.  Claimant, who is 59 years old, a high school graduate, and attended

college for two years, testified that in March 2008, she went to work as a home health aide

for Respondent Dignity.  She related:

It’s–my duties were–my duty was to take care of a 93-year-old lady, and I
had to wash clothes, I had to vacuum, I had to take her on her–to her
doctors’ appointments, the hair appointments; and keep the–make sure she
takes her meds; and, more or less, it was a five-bedroom house that I had
to clean . . . And I had to cook for the lady, and I had to cook for the family,
also, and also, I had to wash their clothes . . . .

The elderly lady in question was her sole client.  Claimant stated that she worked ten hours

a day from Monday to Friday, and four hours on Saturday–for a total of 54 hours each

week.  However, prior to being injured, the client moved to a retirement home in Sherwood,

and Claimant went with her.  Because of this, her duties were altered:

[T]hey instructed that I should go with her to, whatever, to, you know, that
she had Alzheimer’s, and so I was there and helping her, you know.  I still
made sure she did her hair appointments, and I still, you know, did her bed,
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you know, and took her to dinner, and helped her with her shower and stuff
like that.  I still did that.

When asked what happened on February 9, 2011, Claimant responded:

Well, they came–the daughter came and said that, you know, we was taking
mom home, and I just assumed it was for a visit, you know.  So, like I said,
there was–at the time, there, you know, there was snow and ice outside.
And the son-in-law pulled up on the curb of the building up front, and so I
was there trying to lift her out of the wheelchair.  And her foot started
slipping, and it was almost like she was going to fall.  And so trying to keep
her from falling, I just, you know, picked her whole body weight up and
pushed her up in the truck, and that’s when the sound in my back and in my
neck.

Claimant explained that when the client started slipping, she initially grabbed her in a

hugging-type hold, and then twisted around to get behind her to place her in the

truck–which was situated high off the ground.  She described feeling a sensation in her

cervical spine.

Claimant first treated with Dr. Miriam Morse, her family physician.  She went to Dr.

Charles Pearce concerning her shoulder, and Dr. Brent Sprinkle regarding her neck. She

underwent three cervical epidural steroid injections.  However, after receiving one on

August 27, 2011, her pain was so severe that she had to go to the emergency room that

evening.  She agreed that she told treating personnel during that visit that her chest pain

was 10/10.  Sprinkle gave her a full release on September 2, 2011, and did not prescribe

any additional medications or recommend any further treatment.  She did not recall

undergoing a nerve conduction study.

Asked about her current condition, Claimant testified that she still suffers from neck

pain and has to take Hydrocodone.  She rated her pain as 9/10 on average, and rated her

pain as of the time of the hearing as 10/10.  Asked to describe her symptoms, she replied:
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It’s like when I–because I don’t drive anymore, if I turn my head, I have
blackouts, and I’ve got bruises where I just fall sometimes.  And there is a
lower back pain, and it’s like there’s pain all in my neck, and it causes me to
have really bad headaches.  And it’s like something, bugs or something,
that’s crawling in my neck and my back at all times.

Claimant did not recall testifying at her deposition she was treated for a suspected stroke;

but she agreed that she went for treatment after her last epidural injection when her

daughter saw one corner of her mouth drawing.  In addition, Claimant has treated for a

cardiac condition and for a blood clot.  While she stated that she lacks the ability to pick

up more than half a pitcher of water, she denied that this was due to her cardiac problems.

She obtained a change-of-physician to Dr. Kevin Collins, and he recommended that she

see a neuropsychologist.  Claimant testified that her injuries have caused her to have

anxiety and depression.  The following exchange took place during her testimony:

Q. All right.  So are you telling me right now you’re experiencing pain of
ten out of ten, the worst pain that you possibly can imagine?

A. Yes, from the spine.  It’s constant.  I can’t sleep at night, and I can
barely function throughout the day, and I have to take depression
medication.

Q. Have you ever felt pain in your spine or your neck worse than you’re
experiencing right now?

A. No.

Q. This is the–right now, I’m looking at you–

A. Oh, okay, yeah.

Q. –right now I’m looking at you, you’re telling me this is the worst, right
at this moment, that your neck has ever hurt.  Is that what you’re
telling me?

A. The worst that I had was when I was admitted to the emergency room
on the 27th, after they put the injection in.  That was the worst.  And
now it’s like there’s constant pain daily.
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Q. Well, respectfully, let me ask you something–

A. Uh-huh.

Q. –you just told me that your pain right now is ten out of ten, the worst
you could possibly imagine–

A. Uh-huh.

Q. –but then you now just told me that no, you’ve actually had worse
hurting than this, and that’s when you had the injection.  So I’m trying
to gauge your credibility–

A. Okay.

Q. –and trying to gauge your condition.  How can that be the case that
you now have ten out of ten pain when you told me before it’s even
worse than now?

A. Well, it’s–

Q. That doesn’t–do you understand what I’m asking you?

A. Yes, I understand what you’re asking, but, like I said, there is like
constant pain, and I–you know, it’s like I have never–this is the first
time I have ever been injured in my life on a job.  And this is the first
time I have never worked.  I’ve worked all my life.  I’ve done two jobs
all my life.  And, you know this is, you know, this injury has, you know,
has just really turned my whole life around.

Claimant testified: “[L]ike I said, I’m 59 years old, and I have never had to take medication

before my injury.”  When I asked her to confirm that she had never taken medication “[o]f

any sort” before hurting her neck and shoulder, she responded, “No, none whatsoever.”

She then modified her categorical denial to state that she had only taken over-the-counter

medication before.  I then delved into this:

Q. You’ve never gone to a doctor and had any kind of prescription written
for you before February 2011.  That’s what you’re telling us?

A. I had never–I never took any med–no kind of meds at all.
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Q. Never penicillin–

A. No.

Q. –never anything, that’s what you’re telling me.  Is that correct?

A. No penicillin, no.

On cross-examination, however, she admitted that she received medication in the hospital

while giving birth to her daughter.

As the parties stipulated, Claimant agreed that she received temporary total

disability benefits until September 2, 2011, around the time of her release by Sprinkle.  She

testified that she has not worked anywhere since that time.  The following exchange took

place when I questioned her:

Q. And did Dignity–has Dignity offered you to return you to work?

A. Not–I’ve haven’t talked to them.  This is the first time I’ve seen them
since, I guess, the injury, I guess.

Q. Have you talked to them on the phone?

A. No.

Q. You have not talked to–who are the owners of Dignity?

A. Sam and Holly Sellers.

Q. Okay.  Sam and Holly Sellers?

A. Yes.

Q. Have you talked to either Sam or Holly Sellers in any way since your
injury?

A. I talked to–I think Holly called me on February the 18th, because–

Q. What year?
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A. 2011.

Q. And this was before you were released?

A. Yes.

However, the following exchange took place on cross-examination:

Q. All right.  You’ll agree, although you didn’t on direct, I hope you will
stick to what you told me in your deposition, you’ll agree that after Dr.
Sprinkle released you, Holly Sellers and Sam Sellers contacted you
about coming back to work for Home Helpers, or for Dignity.  Correct?

A. Yes.

Q. You, in fact, talked to Holly on the telephone about coming back to
work, didn’t you?

A. I’m not really sure of the dates, whatever.  I’m not really sure of the
dates, but–

Q. I’m not asking for dates–

A. Yeah.

Q. –I’m just asking if you had a conversation with her after Dr. Sprinkle
released you, and you did, didn’t you?

A. Yes.

Q. Okay.  And in that conversation, Holly was talking about two different
positions that they could put you in to bring you back to work, didn’t
she?

A. I only knew of one.  They was talking about an Alzheimer’s patient.

Q. And Holly was explaining to you that you needed to get back to work
if the doctor said that you could.  Do you remember that
conversation?

A. I don’t remember her saying that.

Q. All right.  But you don’t deny that you’ve talked with her.  We’ve
established that.  So your testimony earlier, that you had no
conversations with anyone at Dignity, is simply not true, is it?
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A. I don’t remember.

Q. You don’t remember what?

A. I don’t remember the conversation.

Q. Okay.  Well, you just stated you did, and you remembered it at your
deposition, so I’m going to give you one last chance, what is your
answer today, did you talk to Holly Sellers or nor after Dr. Sprinkle
released you?

A. I’m not trying to be–but I really just can’t remember the conversation.

. . .

Q. Is it not in fact true that Holly called you more than once trying to offer
you work and trying to bring you back to work at Dignity when you had
that full-duty release from Dr. Sprinkle?

A. And I just don’t recall one.  I’m just being honest.  I just don’t recall.

Q. I’m on page 54 of your deposition, line 14.  “What specifically did Holly
offer you as far as a job to return to work to?”  If you’ll read line 16,
your response.

A. “Some kind of work.”

Q. Okay.  “And do you know if the pay would have been the same?”
Line 22.

A. “I’m pretty sure it would have been.”

Q. Line 5, “Was Holly offering you the opportunity to go back to work?”
Line 7, “Yes.”  You’ll agree with that.  Right?

A. Yes, but–

Q. I’m on page 55, line 3.  “All right.  So you thought she was serious
about bringing you back?”  What is your response on line 5?

A. “Yes.”
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Q. Okay.  So at least when I talked to you in September, there was no
doubt in your mind that they had work, and they were serious about
offering it to you.  Correct?

A. Yes.

Q. And you did not go back to work for Dignity, did you?

A. No, I did not.

In relating her work history, Claimant first testified that she is a certified nursing

assistant (“CNA”).  However, she later stated that she is not a CNA.  Her previous work

was as a personal care assistant at another company for two years.  Before then, she

worked as a child development associate at a daycare for about three years.  Claimant

also worked as a teaching assistant for four years, and as a worker in a shirt factory for

nine to ten years.  According to her, she is presently unable to perform any of these jobs.

When asked why, she responded:

Because of the constant pain in the neck and in my lower back.  I can’t sit
long; I can’t stand long; I can’t sleep at night.  And I, like I said, I have these
blackouts, and I fall constantly sometimes.  I’ve got the scars where my
doctor can tell you about when–the times that I fell.  Sometimes I just fall
without any warning, without any, you know, you know . . . .

However, she agreed that different clients of Dignity need different levels of care–with

different levels of physical involvement required by the caregiver.

Her ex-husband, L.B. Easter, confirmed that she has been suspected of having a

cardiac condition, and suffers from hypertension.  He testified that he was unaware of her

ever taking prescription medication before the work-related incident.  He also stated that

she had no previous neck problems, but now complains of neck pain and has difficulty

getting around.
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Claimant’s daughter, Kristy Easter, described her mother’s condition after the

accident as follows:

She’s not able to do simple things around the house that she could do before
as far as cleaning up on her own, loading her washing machine.  I have to
take her grocery shopping now.  My mother is a very hard worker, and
always has worked.  And I’m 31 years old.  Now she is unable to go to work.
She’s had to get on food stamps to feed herself.  And she’s extremely
depressed at all times, and is not able to interact with me, or my brother, or
my ten-year-old daughter the way that she did before.  I have to drive her
everywhere.  And there are times that she takes pain medication or other
types of medication for depression.  And I go, and she’s just not the same
person that she was before because of the medications that she takes, and
she was never that person before.

Ms. Easter also testified that she witnessed her mother on one occasion have a drawing

in her mouth as if she had suffered a stroke.  She is also aware that Claimant has

hypertension and suspected cardiac problems.  Ms. Easter has witnessed Claimant having

difficulty standing and sitting, and having problems with balance.  But she insisted that

before the work-related incident, her mother had no problems going up and down stairs.

Holly Sellers testified that she is the owner of Dignity.  In this capacity, she has the

power to hire and fire employees.  She related that after Dr. Sprinkle released Claimant on

September 2, 2011, they had the following conversation:

We had a phone call where we spoke, and I told her we had gotten the good
news that she was cleared back for full return to work without restrictions.
Prior to that, she had gotten partial release to return to work, but only using
one arm and shoulder.  And we didn’t put her back to work at that time.  We
just felt like it wasn’t–we didn’t have a position that was suitable.  But when
she was cleared with a full release to work, we contacted her and let her
know that we were ready for her to get back to work.  And at that time, she
indicated that she wasn’t sure if she wanted to return to work, and said she
needed to talk to a friend before she agreed to return to work.

Sellers added that after this conversation, she never heard from Claimant, despite her

attempting to reach Claimant on at least four occasions–including by mail and telephone.
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According to Sellers, the two of them did not discuss specific assignments during their

conversation; but had Claimant expressed an interest in a lighter job at Dignity, they would

have been willing to accommodate her.  However, she was not sure if that was

communicated to Claimant that day:

I do know that I tried to give her the sense that we would, you know, put her
back to a position that she was comfortable with.  But I don’t–she was very
reluctant to even entertain the idea of returning to work, such that I don’t
really think we got into conversations about specific assignments.

It was her testimony that she offered Claimant a job that day and that Claimant “voluntarily

resigned by not responding to offers for work . . . .”  Sellers insisted that Claimant had been

an excellent worker and that they would have been “thrilled” to have her return there.

Medical Evidence.  The medical records that are in Claimant’s Exhibit 1 and

Respondents’ Exhibits 1 and 3 reflect the following:

On March 17, 2011, Claimant underwent a cervical MRI that showed, inter alia,

broad-based posterior mixed protrusions without central canal or neural foraminal stenosis

at C4-5; a central disc protrusion abutting the thecal sac without spinal cord signal change

and without significant central canal or neural foraminal stenosis at C5-6; and a shallow

posterior disc protrusion without central canal or neural foraminal stenosis at C6-7.  Dr.

Stephen Pomeranz wrote that the MRI showed multi-level spondylosis.

Dr. Pearce on April 7, 2011 saw Claimant and wrote that an MRI of her right

shoulder showed “no acute abnormality,” but hypertrophy in her c-joint and fluid in the

subacromial bursa.  His reading of the cervical MRI echoed Pomeranz’s.  He found that

she was not a maximum medical improvement, gave her a restriction of no lifting greater

than 15 pounds and no overhead work, and referred her to Dr. Sprinkle for her neck.
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She saw Sprinkle on April 26, 2011, and he relaxed her restrictions to a 20-pound

lifting limit, with no frequently lifting/carrying objects greater than 10 pounds and no

walking/standing to a significant degree or sitting and pushing/pulling arm/leg controls.  He

read her cervical MRI to show a small protrusion at C5-6 without significant canal or

foraminal stenosis.  On May 24, 2011, Dr. Sprinkle wrote that the EMG of Claimant’s right

upper extremity was normal.  He assessed her as having (a) cervical degenerative disc

disease; (b) cervical myofascial pain; and (c) cervical facet mediated pain.  He continued

her work status and sent her again for physical therapy.

Claimant underwent three epidural steroid injections.  On August 17, 2011, she

reported to Sprinkle that the second injection did not help much.  He wrote:

A third cervical ESI.  She does not want [to] consider surgery[.]
She has already tried medications and therapy[.]
She [will] likely be at maximum medical improvement the followup visit short
of surgery consultation[.]

On August 27, 2011, Claimant presented to the emergency room at North Metro

Medical Center with chest pain and pain in the back of the neck that radiated into her right

arm.  She was given, inter alia, a chest x-ray and an EKG, and was administered Zofran

and Demerol intravenously.

When Claimant returned to Dr. Sprinkle on September 2, 2011, he wrote that she

reported increasing pain with the epidural steroid injection, but that “she has low

nonphysiologic complaints.”  He added that while she is “certainly not pain-free by her

subjective complaints,” the pain in her neck “is now settled down back to his [sic] baseline

level.”  After examining her, he wrote:

She is a[t] max medical improvement[.]
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Has a 0% impairment rating, as I think the objective and MRI findings are
consistent with temporary aggravation of pre-existing degenerative
phenomena[.]
She can return to work without restriction to her spine[.]
I see her back as needed[.]
She declined to see a surgeon today[.]
I have advised her not to use a cervical collar[.]

He added that she could return to regular duty.

Claimant obtained a change of physician to Dr. Collins, and went to see him on

October 11, 2011.  She presented with the following history:

The patient initially injured herself while at work as a caregiver lifting a 155
pound client.  She injured her back and neck, has had pain ever since.  She
ended up seeing Dr. Sprinkle and Dr. Charles Pearce, they did a good work
up on her, found MRI evidence of degenerative joint disease at C5-6.  She
had three levels of epidurals, therapy and continued to worsen.  Now when
she bends over she feels she is going to fall.  The patient also has right
shoulder pain, which I failed to mention and that bothers her, she has to lean
on her boyfriend to walk.  She also describes pain around her ears and just
pretty much pain from head to toe.  The patient has had appropriate studies.
She has had therapy for a week, just a little bit of traction, sounds like it was
pretty minimal at best.

Patient states she has constant pain all day long, shoulder, neck, back, pain
goes way down to her tailbone, unbearable neck pain down to right leg,
unbearable constant.  Standing, sitting, lying down, tension, anxiety
aggravates her.  Nothing specifically helps.  No medications, etc.  The
patient’s pain, deep ache, stabbing, burning from the top of her head to her
right shoulder, down her arm, upper, mid low back, down her right leg,
nothing front.  Patient has some numbness in her fingers at times on the
right side.  She says she loses control of her bladder, but not bowel and has
some saddle paresthesia notable.  Severe pain throughout the day, doesn’t
change character in all positions, doesn’t affect her sleep.  It impacts her
ability and desire for sexual relations at all times.  Sleep, cold, pressure, lying
down, loud noise, exercise, dampness, movement, bright lights, going to
work, fatigue and eating all aggravate her pain.  She is here for a change of
physician apparently.

Collins’ assessment plan reads:

S/P work-related injury with pain in a nondermatomal distribution.  Patient
has cervical problems, but outside the arm pain the rest is more of a
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muscular problem.  She is really anxious about the circumstances,
developed chronic pain scenario.

1. I would recommend she work with her pain and get further evaluation
to rule out any kind of malingering issues per Dr. Garrett Andrews.
We will wait until that happens before we do more.

2. Patient may benefit from Cymbalta, something to work on both her
pain, as well as anxiety/depression as a result from this situation.

3. Look forward to further information from neuropsychologist.

4. Would recommend aquatic therapy, don’t think she will be able to
stand a land based exercise.

5. Maybe she would benefit from a behavioral base program to decrease
her frustration, anxiety and depression as a result of her pain.

6. We will find out what worker’s comp. will allow/not allow and take it
from there.

7. Follow-up in the next four to six weeks after we have had the
opportunity to see what will be approved.

8. We will also recommend a Rx medical stimulator.

Discussion.  Again, in order to prove that he is entitled to temporary total disability

benefits for a given period, Claimant must meet her burden of showing that she remained

in her healing period during that time and suffered a total incapacity to earn wages.  I find,

however, that neither element has been established.

With respect to her right shoulder, Claimant testified that she is not seeking

additional treatment for it–and nothing in her medical records in evidence reflect that any

treatment remains.  I find that she has reached the end of her healing period regarding this

particular compensable injury.

As for her neck, Dr. Sprinkle on September 2, 2011, as shown above, wrote that

Claimant had reached maximum medical improvement.  The Commission is authorized to
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accept or reject a medical opinion and is authorized to determine its medical soundness

and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878

(2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692 (1999).  Based

on my review of the evidence, I credit this.  The medical evidence before me shows that

Claimant’s diagnostic tests showed only degenerative findings.  Sprinkle opined that her

findings were “consistent with temporary aggravation of existing degenerative phenomena,”

and that she had returned to her baseline.  I credit this as well.  See Wal-Mart Stores, Inc.

v. Leach, 74 Ark. App. 231, 48 S.W.3d 540 (2001).  Claimant testified that she is still

suffering from pain related to her neck injury.  But because of the multiple inconsistencies

in her testimony as outlined above, I am unable to credit this.  In so doing, I note that while

Dr. Collins recommended use of a TENS unit and suggested medication as well, he

nonetheless felt that she should undergo “further evaluation to rule out any kind of

malingering issues” before proceeding with pain treatment.  In crediting this, I note that the

evidence before me does not indicate that Claimant underwent such an evaluation.  Even

if this were not the case, I further note that persistent pain is not, in itself, sufficient to

extend a claimant’s healing period.  Mad Butcher, supra.  Thus, I find that the evidence

preponderates that Claimant reached the end of her healing period by September 2,

2011–foreclosing her entitlement to additional temporary total disability benefits.

Moreover, I credit Dr. Sprinkle’s opinion of September 2, 2011 that she could return

to regular duty, with no restrictions.  Consequently, she cannot establish that she has

suffered a total incapacity to earn wages since then.
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Finally, Respondents have argued that even had she otherwise proven her

entitlement to additional temporary total disability benefits, Ark. Code Ann. § 11-9-526

(Repl. 2002) would foreclose her from receiving them.  This provision reads:

If any injured employee refuses employment suitable to his or her capacity
offered to or procured for him or her, he or she shall not be entitled to any
compensation during the continuance of the refusal, unless in the opinion of
the Workers’ Compensation Commission, the refusal is justifiable.

In Cantrell v. Temple Inland, Inc., 2010 AWCC 87, Claim No. F904606 (Full Commission

Opinion filed June 3, 2010), the Commission wrote:

An offer of suitable employment is a condition precedent to applying Ark.
Code Ann. § 11-9-526.  Webb v. Webb, Full Commission Opinion, June 29,
2000, (Claim No. E906155).  Moreover, work must be available within the
employee’s physical restrictions.  McCullor v. Democrat Printing &
Lithographic Co., Full Commission Opinion, April 28, 1998, (Claim No.
E608050).  The claimant must unjustifiably refuse employment which is
suitable to his capacity.  Barnette v. Allen Canning Company, 49 Ark. App.
61, 896 S.W.2d 444 (1995).

As set out above, Sellers testified that she called Claimant after her release by Dr.

Sprinkle and made clear that Dignity was ready for her to return to work.  I credit this

testimony over that of Claimant, which was filled with discrepancies (both as to her hearing

testimony versus her deposition testimony and her version on direct versus that on cross-

examination at the hearing).  But even Claimant finally recalled that Sellers discussed with

her returning to work with an Alzheimer’s patient.  I credit Sellers’ testimony that numerous

levels of physical involvement were available for Claimant–depending on her needs–based

upon Dignity’s diverse clientele.  But even if this were not the case, I credit Sprinkle’s

opinion in giving Claimant a release to regular duty with no restrictions.  I also credit

Sellers’ testimony that despite her offer for Claimant to return to work within her

restrictions, Claimant refused to do so–by not accepting that day and by not responding
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to Sellers’ multiple calls and letters thereafter.  Finally, I find that Claimant’s continued

refusal to return to work is unjustified.  Consequently, the evidence preponderates that §

11-9-526 prevents Claimant from being entitled to temporary total disability benefits in this

case.  For all these reasons, the evidence preponderates that Claimant is not entitled to

additional temporary total disability benefits.

B. Whether Claimant is entitled to additional medical treatment.

Arkansas Code Annotated Section 11-9-508(a) (Supp. 2011) states that an

employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

Again, Claimant testified that she is not seeking any additional treatment for her right

shoulder injury.  She only wants more treatment for her neck.  Respondents paid for all of

the treatment she received in connection with her compensable injuries up to her release

by Dr. Sprinkle on September 2, 2011.  At one point in her testimony, she stated that this

was the last treatment she received on her neck.  However, she later clarified that Dr.
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Leonie DeClerk is presently treating her; and the evidence shows that Dr. Collins treated

her as well.  However, none of Dr. DeClerk’s records are in evidence, so I am unable to

find that any such treatment is reasonable and necessary.  Her visit with Dr. Collins was

covered by Respondents because it was pursuant to her one-time change of physician.

While Claimant is still taking prescription medication, including Hydrocodone,

Respondents are not paying for it.  Her testimony was that she has a “nerve injury” and

wants to see a neurologist.  As discussed above, Claimant described her neck pain as

averaging 9/10, and assessed it as 10/10 during the hearing.  But as discussed above, I

cannot credit her testimony on her pain level.  In so doing, as I pointed out in my discussion

of the issue of her entitlement to additional temporary total disability benefits, I note that

even though Dr. Collins made a recommendation of additional treatment for her alleged

pain, he recommended that she first be evaluated to rule out malingering–and the evidence

does not show that this occurred.  Also, Dr. Sprinkle found that she had reached the end

of her healing period, had returned to baseline after a temporary aggravation of her pre-

existing degenerative condition, and noted that she did not want to consider any surgical

option.  I credit these.

As the Arkansas Court of Appeals has held, a claimant may be entitled to additional

treatment even after (as here) the healing period has ended, if said treatment is geared

toward management of the injury.  See Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230,

184 S.W.3d 31 (2004); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).  Such services can include those for the purpose of diagnosing the nature and

extent of the compensable injury; reducing or alleviating symptoms resulting from the

compensable injury; maintaining the level of healing achieved; or preventing further
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deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex, supra.  But I find that Claimant has

not met her burden of showing her entitlement to additional treatment from any of her

providers.

Finally, in her testimony, Claimant also specified that Respondents did not cover her

visit to the emergency room following her epidural steroid injection, and that she feels that

they should be responsible for this.  She agreed that at the time this occurred, she still had

a treating relationship with Dr. Sprinkle, and that she was supposed to see him for her

work-related injuries.  Moreover, she agreed that at the hospital, she was not admitted but

instead released after receiving medication.  This occurred five days before Sprinkle

released her.  She maintained that while in the emergency room, she attempted to contact

the nurse case manager.  Thereafter, she contacted the nurse case manager again, and

requested to see the doctor.  This led to the final appointment with Sprinkle on September

2, 2011.

According to § 11-9-508(b), “any emergency treatment afforded the injured

employee shall be at the expense of the employer.”  But I cannot award such treatment

here but the preponderance of the evidence does not show that any of it was geared

toward Claimant’s compensable neck injury.  Rather, the records of Claimant’s emergency

room visit indicate that the treatment was directed toward her complaints of chest

pain–which is wholly unrelated to the matter at hand.  Granted, her records reflect that she

complained of neck pain.  But they nonetheless show that she also complained of chest

pain and received a chest x-ray and an EKG–which are clearly not for the neck.  While she

received pain medication in the form of Demerol, I cannot find that such was for her neck
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pain as opposed to her chest pain without resorting to speculation and conjecture.  But I

cannot do this.  See Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d

155 (1979).  Therefore, Claimant has not shown by a preponderance of the evidence that

she is entitled to any additional treatment at the expense of Respondents.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim for additional benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


