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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on April 10, 2013, at
Little Rock, Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement 

to workers’ compensation benefit in connection with his left shoulder complaints.  On March 11,

2013, a pre-hearing conference was conducted in this claim, from which a Pre-hearing Order of

the same date was filed.  The Pre-hearing Order reflects stipulations entered by the parties, the

issues to be addressed during the course of the hearing, and the contentions of the parties relative

to the afore.  The Pre-hearing Order is herein designated a part of the record as Commission

Exhibit #1.  

The testimony of Jackie A. Earnest, coupled with medical reports and other documents

comprise the record in this claim.

DISCUSSION
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Jackie A. Earnest, the claimant, with a date of birth of June 19, 1961, is a high school

graduate.  The claimant commenced his employment with respondent-employer on May 20,

1996, in maintenance.  Respondent-employer is a manufacturer of cardboard.  The claimant’s job

duties included repairing machinery and maintenance of same at the plant.

It is not disputed that the claimant suffered an injury to his neck within the course and

scope of his employment on June 9, 2010, as a result of an accidental fall, in which he landed on

his left side.  In addition to the neck injury, which ultimately resulted in a cervical fusion,

claimant sustained cuts/scrapes/lacerations/bruising to left side of his head, shoulder and left side

of his body in the June 9, 2010, accidental fall.  

The claimant, who is right-hand dominant, has suffered prior work-related injuries. 

While employed for Razorback Ready-Mix, on September 22, 1981, the claimant sustained

severe injuries to his left which resulted in the placement of hardware and skin draft in the area

of the forearm and above the elbow, as well as the lose of muscle in biceps.  The claimant’s left

arm is in permanent bent posture, approximately 45 degrees.  The claimant incurred a 10%

impairment as a result of the left arm injury.   In 1998/99, the claimant underwent a fusion at

L4/L5.  In 2006/2007, the claimant suffered an injury to his right shoulder while pulling on a pipe

wrench, and was diagnosed with a rotator cuff tear.  The claimant declined to undergo surgery in

connection with the right rotator cuff tear.

While acknowledging the limitations with respect to the left upper extremity as a result of

the 1981, injury, the claimant denied that he experienced problems, symptoms, or restrictions

with respect to the left shoulder prior to the June 9, 2010, accident.  The claimant noted that at

the time of his employment by respondent-employer the condition of his left arm did not prevent
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him from the regular discharge of his employment duties.  Indeed, the claimant testimony reflects

that his boss at respondent was not aware of his left arm injury until he removed his long sleeve

shirt while working with his boss and the scar/deformity of the arm was observed.  The claimant

noted that the condition of his left arm did not adversely impact his work.

As noted above, the claimant discharged his assigned job duties with respondent-

employer as a mechanic/maintenance for fourteen years prior to the June 9, 2010, accident.  The

claimant noted that over the years he has “learned to protect his left arm”.  As a consequence of

the afore, in the June 9, 2010, accidental fall he managed to turn to his left side in order to avoid

falling in the hole near where he was working.

Following the June 9, 2010, fall, the claimant testified that he experienced symptoms of

pain in his left shoulder, neck, headaches, pain in his jaw along with cuts and abrasions on his

upper shoulder.  The claimant complained of pain in his neck, shoulder, pain and numbness in

his arm and fingers of the left hand following the accident.  The claimant testified that while the

greatest or most intense pain was in the area of his neck, he nevertheless experienced and

complained of the pain in his shoulder to his medical providers.  The testimony of the claimant

reflects that after the cervical fusion surgery he complaint to Dr. James Adametz of his

continuing pain in his shoulder.

The credible testimony of reflects that he complained of shoulder pain at the outset

following the June 9, 2010, accident, initially to Dr. Samuel Taggart.  The claimant offered that

while he did obtain some relief of his symptoms with respect to the numbness and pain in the

fingers of his left hand and some in the left arm, following the cervical fusion by Dr. Adametz,

the pain in area between the base of his head and the top of the left shoulder to the shoulder joint
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continued.  The claimant noted that the pain in the left shoulder is not comparable to that

experienced in the right rotator cuff tear, or from his prior left arm injury.  The claimant noted

that while he has continued to complain of the left shoulder pain to each of his treating and/or

examining physicians, the only diagnostic study done in connection with same has been x-rays,

and then only as a result of his request.  The claimant also continues to experience severe

headaches which he attributes to the compensable injury of June 9, 2010.

As a result of his complaints of continued shoulder pain, the claimant was referred by Dr.

Adametz to Dr. Meadows.  In addition to Dr. Adametz, Dr. Meadows, and Dr. Burris, the

claimant has also been seen by Dr. Baskin, Dr. Sprinkle and Dr. Taggart in connection with the

injuries growing out of the June 9, 2010, accident.  The claimant’s testimony reflects that when

he became frustrated with his treatment under care of Dr. Meadows, he was returned by her to his

primary care physician, Dr. Burris.  It was during the afore period that Dr. Burris obtained an x-

ray of the claimant’s left shoulder at his request.  Following the afore, the claimant was referred

by Dr. Burris to Dr. Steven Hudson, an orthopedic physician, for evaluation of his left shoulder

complaints.  Respondents refused to authorized the evaluation of the claimant’s left shoulder by

Dr. Hudson.  

The last physician to see the claimant in connection with complaints that he attribute to

the June 9, 2010, accident was Dr. Burris, which was January 10, 2013.  It was during the afore

visit that the claimant was referred by Dr. Burris to Dr. Hudson.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:
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FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On June 9, 2010, the employment relationship existed, during which time the 

claimant earned wages sufficient to entitle him to weekly compensation benefits of

$497.00/$373.00, for temporary total/permanent partial disability.

3. On June 9, 2010, the claimant sustain injuries arising out of and in the course of 

his employment.   

4. The referral of the claimant by Dr. Cara Burris to Dr. Stephen Hudson for

evaluation/treatment of the claimant’s left shoulder complaints is reasonably necessary medical

treatment in connection with the treatment of the compensable injuries growing out of the June 9,

2010, compensable accident, pursuant to Ark. Code Ann. §11-9-508 (a).

5. The respondents shall pay all reasonable hospital and medical expenses arising out

of the claimant’s injury of June 9, 2010. 

6. The respondents have controverted the claimant’s entitlement to medical 

treatment/evaluation of his left shoulder complaints under the care of Dr. Stephen Hudson

pursuant to the referral of Dr. Cara Burris.

CONCLUSIONS

The occurrence of the June 9, 2010, accidental fall by the claimant while within the 

course and scope of his employment is not disputed.  Respondents accepted and paid workers’

compensation benefits in connection with the June 9, 2010, accident, to include the expenses

associated with the April 9, 2012, cervical fusion, as well as corresponding indemnity benefits

for temporary total disability and a 9% whole body anatomical impairment.  The claimant
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maintains that he continued to complaints in his left shoulder area, which he attributes to the June

9, 2010, accident, and for which he has been referred to an orthopedic physician for an

evaluation.  Respondents deny that the claimant’s left shoulder complaints grow out of the June

9, 2010, accident.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.

Compensability

As noted above, there is not a disputed that the claimant sustained an accidental fall on

June 9, 2010, while within the course and scope of his employment.  The credible evidence in the

record reflects that while the claimant had previously sustained a severe injury to his left upper

extremity requiring the placement of hardware and skin grafts, which resulted in restrictions in

certain physical activities – lifting and certain range of motions,  there is not showing of pains,

complaints, restrictions or limitation with respect to his left shoulder.  The claimant was

previously assessed with a 10% impairment to the left upper extremity from the 1981, left arm

injury.

The claimant was employed by respondent-employer as a mechanic/maintenance worker

and successfully discharged assigned employment duties in that capacity for a period of fourteen

years – 1996 through his June 9, 2010, compensable injury.  The claimant suffered injuries to

multiple body parts in the June 9, 2010, work-related accident, which is the subject of the current

hearing.  Specifically, while in the process of lifting up a sump pump while standing on paper the

claimant slipped and fell landing on the grate and injuring the left side of his face, neck, left ear
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and left back.  

In addition to scrapes, cuts, bruising to the back and top of his left shoulder area, the

claimant sustained a herniated cervical disc injury resulting in a cervical fusion.  The claimant’s

most intense symptom was the neck pain, which received the greatest amount of medical

attention.  The claimant also complained of pain and numbness in his left arm, hand and fingers,

along with the pain in the area between the base of his head and the top of his left shoulder.  The

symptoms in the left shoulder area did not abate with the cervical fusion surgery, nor have the

claimant’s headaches subsided. 

There is no medical evidence in the record to reflect that the claimant’s present left

shoulder area complaints are the product of a pre-existing condition.  The claimant credible

testimony succinctly reflects that he did not have left shoulder complaints prior to the June 9,

2010, accident.  There is no medical evidence in the record to the contrary with respect top the

claimant’s left shoulder.  The evidence discloses that following the cervical disc surgery, as the

claimant continued to complain of his left shoulder symptoms, he was assured by his treating

surgeon that the shoulder complaints were possibly emanating from the cervical injury.

In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable. Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  While the claimant

previously suffered a severe injury to his left arm, there is not an assertion that the June 9, 2010,

compensable accidental fall aggravated the pre-existing left arm injury.  The claimant’s present

complaints are lodged in the area of his left shoulder.  The claimant did not have complaints in

the left shoulder prior to the June 9, 2010, compensable fall.  More importantly, the undisputed
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evidence reflects that the mechanics of the claimant’s June 9, 2010, compensable fall resulted in

him landing on his left side suffering injuries to the left side of his face, neck, left ear and upper

left back.

In order to prove a compensable injury as a result of a specific incident which is

identifiable by time and place of occurrence, the claimant must establish by a preponderance of

the evidence: 1) an injury arising our of and in the course of employment; 2) that the injury

caused internal or external harm to the body which required medical services or resulted in

disability or death; 3) medical evidence supported by objective findings, as defined in Ark. Code

Ann. 102 (16), establishing the injury; and 4) that the injury was caused by a specific incident

and identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102 (4)(A)(i) (Repl.

2002).  Mikel v. Engineered Specialty Plastic, 56 Ark. App. 126, 938 S.W.876 (1997).

It is undisputed that the claimant sustained an accidental fall on June 9, 2010, which

resulted in cervical disc injury and surgery.  Further, the resultant June 9, 2010, fall caused

scrapes, bruising, and cuts to the claimant’s face, left ear, and upper back/top shoulder region. 

All of the afore injuries/complaints grew out of the same incident – the June 9, 2010, accidental

fall.  The evidence preponderates that the claimant’s left shoulder complaints grow out of and are

a part of the total injuries from the June 9, 2010, compensable accident.  The claimant has

sustained his burden of proof by a preponderance of the credible evidence that his left shoulder

complaints arose out of and in the course of the June 9, 2010, compensable injury.  Respondents

have controverted the claimant’s entitlement to workers’ compensation benefits for his left

shoulder complaints growing out of the June 9, 2010, compensable injury.

Medical Benefits
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Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999).  The injured employee must prove that medical services

are reasonably necessary by a preponderance of the evidence. 

Reasonably necessary medical services may include that necessary to accurately diagnose

the nature and extent of the compensable injury; to reduce or alleviate symptoms resulting from

the compensable injury; to maintain the level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable injury.  Ark. Code Ann. §11-9-705

(a)(3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (199); Artex

Hydrophonics, Inc. v. Pippin, 8 Ark App. 200, 649 S.W.2d 845 (1983).  In the present claim the

claimant has been referred by her his primary care physician, Dr. Burris, for an orthopedic

evaluation of his shoulder by Dr. Hudson.  The referral represents reasonably necessary medical

treatment in connection with the claimant’s June 9, 2010, compensable injury.  Respondents have

controverted the afore.

AWARD

Respondents are herein ordered and directed to pay all reasonably necessary medical, 

nursing, hospital, and other apparatus expenses, to include medical related milage, growing out

of and in connection with the treatment of the injuries from the claimant’s June 9, 2010,

compensable accident, to include the orthopedic evaluation of the claimant’s left shoulder

complaints, pursuant to Ark. Code Ann. §11-9-508 (a) (Repl. 2002). 
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This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

The award of benefits at this time does not entail the payment of indemnity benefits to the

claimant.  The respondents have controverted the claimant’s entitlement to medical benefits

associated with the evaluation of the left shoulder complaints.  According, attorney fees are not 

appropriate at this juncture, pursuant to Ark. Code Ann. §11-9-715.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

 


