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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On November 19, 2012, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The parties further

stipulated that respondents have controverted all further benefits.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Nicholas Ray Delargy and Wayne Bennett coupled with medical reports

and other documentary evidence comprise the record in this claim.

DISCUSSION 
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Nicholas Ray Delargy, the claimant, with a date of birth of June 2, 1977, has a 10th grade 

education.  The claimant was employed by respondent-employer as a driver for nine (9) years  

beginning August 12, 2002.

Prior to his employment by respondent-employer, the claimant worked as an area foreman

for Cowart’s Construction.  The claimant explained his job duties in the afore employment was

making sure the job got done.  The claimant supervised employees that worked out of a bucket

truck and a digger truck.  The claimant offered that occasionally he operated heavy machinery in

that employment.  The claimant, who is right hand dominate, denies that he ever had any

problems on that job with his hands.

The claimant described the mechanics of his job duties with respondent-employer which

required the use of both hands, wrists and arms in a rapid, repetitive and continuous fashion:

     - - driver’s seat?  You’re driving and to stop and you get
stopped, you got to pull an air break and open the door, get out and
go to the back, you know, grab the trash, dump it in, go back up,
open the door, get back in and push the air break back in and take
off. (T. 28).

The claimant offered that half the time he was tho only person on the truck.  The claimant’s

testimony reflects that there was not a problem with absenteeism or people not showing up for

work, but explained:

     No, I don’t think that it was too bad.  There’s was always
somewhere to go, you know, a route to go on. (T. 28). 

The claimant testified that there were over thirteen routes.  

The claimant testified the he told his supervisor, Wayne Bennett, about the problems he

was having with both his arms.  The claimant continued to work after reporting his problems to
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Mr. Bennett.  The claimant maintains that as he continued to work as his problems/symptoms of

pain and numbness in his hands and fingers progressively worsened.  The testimony of the

claimant reflects that his job duties in the employment of respondent-employer required him to

do a lot of loading, driving, and using his hands.  The claimant also noted that there was heavy

lifting associated with his job.  The claimant estimated that the average amount of the weight of

the trash cans ranged from forty (40) to forty-five (45) pounds.  (T. 31). 

The claimant eventually went to Dr. Sra, who evaluated the numbness, tingling and pain

in his arms.  The claimant provided a history to Dr. Sra which relayed that his problems had been

getting worse for several years.  The claimant testified, regarding when his symptoms really

started getting bad:

     I want to say when I really started noticing it, would have been
probably - - I mean, I noticed it all the time, but it got really bad,
I’m going to say around the first of 2011. (T. 30).

The testimony of the claimant reflects that following diagnostic studies, bilateral nerve

conduction studies of the upper extremities, which disclosed abnormal findings, he was referred

to Dr. Tuck, who performed surgeries. Since the surgeries, the claimant described his condition

as excellent noting that Dr. Tuck did a good job for him.  The claimant denies receiving short-

term disability in connection with his hands during the time he was off-work recovering from his

surgeries.  The claimant acknowledged receiving whatever vacation pay that he had accrued

during the afore.

The claimant is presently working at MW Handyman doing carpentry work.  The

claimant denies that he was doing any sales of cars during the period he was off from work

following his surgeries.  The claimant’s testimony reflects regarding his activities while
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recovering from his surgeries:

     Mostly just hanging out up there with him.  Seeing if I would
like the job; seeing if it would be for me.  I’ve always want to do
that, but I wouldn’t ever take that step.  Just basically hanging out
watching him and learning him - - from him. (T. 32).

The testimony of the claimant reflects that while he did not specifically remember talking to his

supervisor about returning to work once he recovered from his surgeries, he testified that he

knew that he had a job with respondent-employer to go back to.  As to why he did not return to

the employment of respondent-employer following his December 28, 2011, release by Dr. Tuck,

the claimant testified:

     I just - - I wanted to try something different and give my hands a
break. 

     There was actually a lot of talk, because some of the drivers had
called me and was talking to me about they was going to get rid of
me.  They was going to put me on a big route by myself, and make
me, you know, run it by myself where I couldn’t do it.  (T. 33).

During cross-examination, the claimant testified regarding the point in time he first

experienced the symptoms of numbness and pain in his hands:

     It was - - I don’t know.  I’ve always had the numbness for a few
years; as far as the specific date, I couldn’t tell you, but it got
where it was getting unbearable the first of 2011. 

*          *          *

     Well, I mean, it really affected me in 2011; it really bothered
me, affected my sleep at night. (T. 33-34).

The claimant noted that his symptoms gradually worsened.  The claimant testified that in

replying on the Claim for Compensation, Form AR-C, that the injury was an accumulation over

nine (9) years, he was referring to the entirety of his time of employment by respondent-
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employer.  As to whether his symptoms bothered him the whole nine (9) years of employment,

the claimant testified:

     No.  Well, probably not the whole time, no.  I don’t remember
that far back. (T. 34).

The claimant concedes that the three or four years relayed in his history to Dr. Tuck sounded

closed to the length of his symptoms.  As to whether he told anybody about his symptoms in

either 2007 or 2008, the claimant testified:

     No, it was just - - I didn’t know what it was.  It was just I’d get
a numbness and my fingers would go numb and tingling - - well, I
guess when I was just waking up.  I don’t know what it was, but
they would start tingling real bad, and it was mostly when I slept.  I
just thought it was normal, I guess, I don’t know. (T. 35).

The claimant continued, regarding the gradual nature of his symptoms:

     It just gradually got worse.  It got to where I couldn’t sleep at
night. (T. 35).

As far as the symptoms ever going entirely away, the claimant offered:

     Yeah.  I could actually get out of bed and you know, get up and
get the circulation moving or something.  I don’t know what it was,
but that’s what helped me was getting out of bed. (T. 35).

The testimony of the claimant reflects that at his symptoms were most pronounced at night.  The

claimant testified regarding the afore:

     No, that’s going back to 2011, that’s when it started really
getting noticeable. (T. 35).

The claimant explained that his initial symptoms in 2007 and 2008, were just numbness and

tingling in his fingers with a little pain going up his arms.  The claimant did not go to a doctor

because of his symptoms before 2011.  Likewise, the claimant’s testimony reflects that he did not



6

undertake any type of home remedy or splints for his symptoms before 2011.

As for the job duties/activities with respondent-employer that the claimant attributed his

injury, the claimant testified:

     Just, I think, the repetitive motion of lifting and you know, the
constant strain on them. (T. 37).

The claimant maintains that he basically did the same job activities over and over again, in

explaining the repetitive nature of duties:

     Yeah, I mean, every stop was the same, you done the same thing
at every stop basically.  (T. 38).

The claimant concedes that the stops were pretty far apart on the rural route and close together on

the city route.  The claimant estimated that he had a helper with him maybe forty percent (40%)

of the time. 

The clamant acknowledged having hobbies of hunting and playing softball.  The testified

that he believes that he played softball during the summer of 2011, however maintains that it did

not affect his carpal tunnel. (T. 38-39).  The claimant, who is a bow hunter, testified that he was

able to hunt just a little bit during the hunting period of time between May 2011 and October

2011.  The claimant used a compound bow and denied that the use of same hurt his wrist pulling

back on it. 

Regarding his activities between October 2011 and January 2012, when he was off work

for the carpal tunnel surgery, the claimant maintains that he went down to a used car lot and

observed.  As to whether he made any money doing the afore, the claimant offered:

     He might have given me a little bit of money along like when I
would refer somebody to them to go up there and sell, but as far as
selling a car, no. (T. 40). 
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The claimant estimates that during the entire period of time he was off recovering from the carpal

tunnel surgeries he probably received “a thousand dollars”. (T. 40).  The claimant’s testimony

reflects, regarding the source of the “thousand dollars”:

     No. My son, actually - - me and my son actually cleaned up his -
- he had bought a house in Cherokee and we went over there and
he piled, you know piled the brush out of the yard or brush fell out
of the trees, he piled all that.  We weedeated, and I was just there
you know, help watching him. (T. 40).

The claimant maintains that his son actually paid him.  The claimant had no other income during

the period of time he was off work recovering from the carpal tunnel surgeries.  

The claimant’s testimony reflects that he had a short-term disability policy through his

employer, however did not apply for benefits in connection with the time he was off work for the

carpal tunnel surgeries.  The claimant testified that he did not think about filing for short term

disability benefits. (T. 41). The claimant did place the cost of his surgery on his group health

insurance, Blue Cross Blue Shield, which paid for it and his medical treatment.  As far as any

unpaid medical expenses remaining in connection with the carpal tunnel surgeries, the claimant

testified:

I think there’s probably just a few small amounts like co-pays that I
wasn’t able to pay for the surgeries.  They’re more expensive than
just a doctor’s visit. (T. 45).

The claimant has not had to return to the doctor for treatment regarding his carpal tunnel since

being released by Dr. Tuck. 

Following his release by Dr. Tuck in connection with the carpal tunnel surgeries the

claimant went to work full time selling cars, which did not last very long.  The claimant now

performs carpentry work in the employment of MW Handyman.  The claimant denies that his
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present employment adversely impacts his wrists.

The claimant concedes that at one point he attributed his neck and shoulder pain

complaints to his employment with respondent-employer, however during his deposition he

relayed that his neck was no longer bothering him.   The testimony of the claimant reflects,

regarding the afore:

     No.  It was actually - - the pain went up into my arms up into
my neck, and once she done the surgeries on it, I ain’t had the pains
in my neck either, but she said - - she explained it all how it was a
nerve that goes up in there and goes in the back of your head. (T.
42).

The claimant concluded that the carpal tunnel was causing his neck pain. 

During re-direct examination, the claimant testified regarding the distribution of  the

approximate “thousand dollars” he received:

     I gave him [his son] gas money, you know, money to spend.  He
actually done it to help us out, you know, to get us some money for
- - Christmas was coming, I don’t remember exactly what all I gave
him, but - - 

     I probably gave him out of all that a couple hundred dollars.  
(T. 43).

The claimant also addressed the components of the compound bow and the body part and force

involved in discharging the arrow. (T. 43-44).  The claimant also testified regarding his

unsuccessful effort to file a claim for work-related complaint with respondent-employer during

the course of his employment with same:

     I think in ‘07, I hurt my back and I think, then, I think I got
some of that short-term disability then, I think. (T. 44).

Respondents denied the workers’ compensation claim.
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Wayne Bennett, who is currently employed as Site Manager for respondent-employer,

testified that he was the Route Supervisor and as such the claimant’s supervisor during the entire

time that the claimant worked for respondent-employer, approximately nine (9) years.   The

claimant was employed full-time by respondent-employer.  The claimant’s job involved picking

up trash, both residential and commercial.  Mr. Bennett described the claimant as an “average”

employee.  Mr. Bennett acknowledged that the claimant performed his work and that he was

never fired. 

The testimony of Mr. Bennett reflects that the claimant’s duties involved driving trucks,

and loading the trash.  Mr. Bennett concedes that there is a lot of hand work in the process, to

included driving the truck, and getting the trash in the truck.  Mr. Bennett’s testimony reflects,

regarding complaints the claimant made to him toward the end of his employment:

     Prior to the issue, he had stated he had some numbness coming
up in his arm and pain in the back of his neck. (T. 12). 

Mr. Bennett acknowledged that the claimant relayed the afore to him while the claimant was on

the job as he was working.  The testimony of Mr. Bennett reflects that the claimant usually

worked from 6:00 a.m. to 5:00 p.m., five (5) days a week.  Further, Mr. Bennett testified that

claimant had to finish his route, regardless of the time it was completed. (T. 14).   Mr. Bennett

offered regarding the number of hours that claimant worked per week:

     But he averaged as far as clock-in hours, I mean, because - - just
like I said that 6:00 to 5:00 is an average for the guys, but by
memory, I think he averaged right around fifty hours. (T. 14).

Mr. Bennett acknowledged the claimant’s performance of his job required repetitive lifting and

dumping trash receptacles. (T. 14). Finally, Mr. Bennett testified that he was aware that the
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claimant was seeing a doctor for his complaints.

The testimony of Mr. Bennett reflects that in addition to the claimant complaining about

his arm and neck he also told him that the conditions were related to his work.   As to the point in

time that the claimant started complaining about his symptoms, Mr. Bennett’s testimony reflects:

     I’m gong to state probably a month prior to - - a month, two
months, it might have been a little longer than that, prior to the
actual date that he had went to the doctor. (T. 15).

Mr. Bennett testified that the claimant told him up front, before going to the doctor, about his

complaints and symptoms of numbness in his arm and pain in the neck.  Mr. Bennett asserts that

the claimant complained of symptoms in the left arm, but never told him that his right arm hurt.  

Mr. Bennett noted that the nature of respondent-employer’s business involved picking up

trash.  Regarding the route that the claimant was on, Mr. Bennett testified:

     Several.  He was actually a swing driver; so, he was on any and
all routes.  (T. 16).

The testimony of Mr. Bennett reflects that while the routes were mostly in the rural communities

there were some city routes.  Mr. Bennett offered that as far as the routes in the rural

communities, the driver could drive two to five miles between stops.  Respondent-employer has a

contract to pick up trash for certain people/customers.  Mr. Bennett testified that the claimant

drove a truck and picked up trash as well, offering in terms of the time devoted to his

employment activities:

     I guess it’d average, because - - I mean, a lot of driving.  It’s a
lot of driving.  To me, it’s a lot driving. (T. 17).

The trucks are equipped with automatic transmissions and power steering.

Mr. Bennett testified regarding the automation of the trucks used by respondent-employer
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and driven by the claimant, differentiating between those that are fully automated with a clamp

that picks up the trash can and dump its contents into the bed of the truck:

     The one you described would be a fully-automated truck.  We
do not have the fully-automated trucks.  You have to physically get
out and go to the back of the truck.  We have rear loads.  So, the
trash goes into the back of the truck, which you have to physically
put it in there.

     Unless it is a poly-cart, and, you know, we do have a percentage
of these customers that have the carts and our trucks are equipped
with cart tippers.

     So, with that, you don’t have to lift it. (T. 18).

The testimony of Mr. Bennett reflects that there is not a uniform type of trash can required by the

customers of respondent-employer.   Accordingly, whatever trash container present, the claimant

was required to pick up and put its contents in the truck.  Mr. Bennett elaborated regarding the

afore:

     Well, the required is a thirty-three gallon trash can or trash bag,
and which was a four-bag limit at that time. (T. 18).

Mr. Bennett was unable to estimate how many trash cans the claimant would have picked

up on an average route during a normal day.   Regarding the number of customers that

respondent-employer serviced, Mr. Bennett testified:

     ISI (sic) has, like I said, on average routes, your rural routes will
average from a hundred to a hundred and fifty customers.  So, you
do the four bag per customer, you know, I guess a person could do
it that way.

     And then, you’re minus your poly-cart containers like I said,
which the truck lift. (T. 19).

The testimony of Mr. Bennett reflects that once he found out about the claimant’s
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difficulties the claimant continued to work for several months.  Mr. Bennett added:

     Yeah, on - - I believe it was May of 2011, he had actually went
to the doctor, which had discovered the carpal tunnel, and I guess,
it was at that point, called into workers’ comp and - - but then, it
didn’t get followed up on long enough. (T. 19). 

Mr. Bennett testified that the claimant continued performing his regular job between May 2011

and his surgery in October 2011.  Mr. Bennett testified that the claimant did not return to

respondent-employer for his job once he was released on December 28, 2011:

     No, sir.  He was supposed to have had a - - back on the job, I
think it was January the 2nd of 2012 when he was supposed to be
back to work, and we had no contact on that. 

     Never has come back. (T. 20).

Had the claimant returned to work, Mr. Bennett testified that respondent-employer had a job for

him. 

Mr. Bennett elaborated of the job duties of the claimant’s employment position as swing

driver:

     A swing driver means that if I have somebody call in sick, he
covers for that man.  If I have a truck go down, he gets in another
truck to, you know, help cover the route that’s currently down. (T.
22). 

Mr. Bennett testified that the claimant was never assigned to two (2) routes at the same time. 

The testimony of Mr. Bennett reflects with respect to the most customers that the claimant had on

his route:

     I believe the Horseshoe Bend route, we’ve got like six hundred
customers on one particular day over there, which considers of a
thrower on the back of the truck.  (T. 23).

Mr. Bennett added that the afore route has two (2) guys – one driver and one picking up.  Mr.
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Bennett testified that while performing his job duties, the claimant would either be driving or

picking up, noting that the men on that route “switch off”.  In elaborating on the mechanics of the

poly-cart, the testimony of Mr. Bennett reflects:

     Our trucks are rear loads.  You still have to get out.

     You take the poly-cart, you push it to the back of the truck, and
then, you operate the lever to lift the cart.

     Tips it into the back of the truck. (T. 24).

Mr. Bennett testified that poly-carts are not accepted by respondent-employer for the Horseshoe

Bend route.  The testimony reflects that for the Horseshoe Bend route there could be up to six

hundred (600) pick-ups during an eleven or twelve-hour period.

Mr. Bennett testified that on the typical route a third of the pickups would be poly-carts. 

Mr. Bennett added regarding the afore:

     Say if there’s a hundred and fifty stops, you probably average
forty, forty-five poly-carts. (T. 25).

Mr. Bennett acknowledged that sometimes completion of the route extended beyond eleven

hours workers, accordingly there is an incentive to do it as quickly as possible. (T. 25). 

The medical in the record reflects that the claimant was seen by Dr. Surinder Sra on

March 3, 2011.  The progress note regarding the afore visit reflects, in pertinent part:

Reason for Appointment
1.   Pt f/u MRI cervical spine . . .

History of Present Illness
Radiculopathy:
     33 year old male presents with c/o Radiculopathy. c/o The
patient is now complaining of numbness, pain, paresthesias. C/o
The symptoms are located in the arm, shoulder, neck.
     pt with b/l arm numbness and pain and is worse when he
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sneezes.  pt to see neurosurgeon fo revaluation. pt to have NCV
and EMG study. pt states hydrocodone is not working and had to
take two pills for the effective.

*          *          *

Assessments
1. Pain in limb ARM/LEG/FOOT/HAND
2. PAIN NECK
3. HNP Herniation of nucleus pulposus
4. OBESITY NOS   (CX #1, p.1-2)

The March 3, 2011, progress note of Dr. Sra also noted a referral of the claimant to Dr. Rebecca

Barrett-Tuck, for May 3, 2011.  The claimant was seen in follow-up by Dr. Sra on May 2, 2011.

(CX #1, p. 3-4).

The medical in the record reflects that the claimant was seen by Dr. Rebecca Barrett-

Tuck, a Jonesboro neurosurgeon, on May 3, 2011, pursuant to the above-referral.  The clinic note

regarding the afore visit reflects, in pertinent part:

Chief Complaint
Bilateral upper extremity pain. Neck pain

HPI
Nicholas Delargy is a very pleasant 33-year-old gentleman who
comes today at the request of Dr. Surinder Sra for evaluation of
neck pain and numbness involving the arms for 3-4 years now.  He
also has some pain in the suboccipital area radiating up into the
suboccipital region that responds to massage by his wife.  The
numbness and tingling in his arms and hands occur on both sides,
possibly a little worse on the right than the left.  Once the aching,
numbness, and tingling begin, it seems to progress up his arms
almost to the shoulders.  His symptoms are most significant at
night and when he is driving.  He works for a waste management
company.  He has been with this company for almost nine years
now.  He drives, but he also loads; therefore, there is quite a lot of
hand work and heavy lifting associated with his job.  He indicates
that the numbness, tingling, and pain in his hands and arms is
much more of an issue for him than his neck pain.  The neck pain
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is not any more on one side than the other.

*          *          *

Assessment
1. Suboccipital pain secondary most likely to muscle spasm.

2. Numbness and tingling in the hands and arms is association
with pain, most consistent with significant bilateral carpal
tunnel syndrome

3. Obesity.
Plan
I reviewed the results of the MRI of the cervical spine with Mr.
Delargy.  He is concerned due to the fact that he was under the
impression that he had a large spur compressing his spinal cord.  I
did explain to him that the spur resulted in pressure of an existing
nerve root and not of the spinal cord.  I reviewed the distribution of
the C4 nerve root with him and the fact that it has no significant
motor input, and considering the fact that his pain was not
significantly worse on the right than the left and that his carpal
tunnel syndrome seemed to be the most significant problem, I do
not feel surgical intervention for the cervical spine would be
required but certainly need for that in the future would depend on
his symptoms.  I did review with him the fact that his symptoms
and findings are most suggestive of significant bilateral carpal
syndrome.  Indeed this is thought to be a work-related condition,
particularly with the type of work that Mr. Delargy does carry out. 
I think he would benefit from carpal tunnel release.  I did arrange
for him to return after lunch to undergo electrodiagnostics by one
of the neurologists with the NEA Clinic.  He would return and see
me thereafter. 
Once the electrodiagnostics have been completed, I reviewed those
results with Mr. and Mrs. Delargy.  We discussed treatment, which
should be surgical at the level of compression demonstrated.  I
described the procedure to him as well as discussed risks, possible
complications, and expectations.  He is a bit torn as to whether or
not he wishes to attempt to file this on Workmens Compensation. 
He is worried how it will affect his job.  If his employer will work
with him and allow him simply to drive, I think he can return to
work after just a few days.  He will think over this option and let us
know if he is going to pursue Workmens Comp or if he would like
to go ahead and schedule the surgery immediately. .   .   . (CX #1,
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p. 5-7).

On May 3, 2011, the claimant underwent a NCV of the bilateral upper extremities at 1:00 p.m.,

by Dr. Kenneth Chan at NEA Baptist Clinic, pursuant to the request of Dr. Tuck.  The report

regarding the afore reflects, in pertinent part:

IMPRESSION: This is an abnormal NCV of the bilateral upper
extremities with electrically moderate-to-severe category consistent
with median nerve compression at the wrists bilaterally.  This study
does not show evidence for an ulnar neuropathy, plexopathy, or
periphreal neuropathy. (CX #1, p. 8). 

The claimant was next seen by Dr. Barrett-Tuck on October 24, 2011.  The clinic note

regarding the afore visit reflect, in pertinent part:

HPI
Nicholas Delargy is a very pleasant 34-year-old gentleman who
came with severe numbness, tingling, and pain involving his
hands, particularly the left hand.  He was found to have some
cervical spine abnormalities; however, most significant were his
symptoms suggestive of progressive carpal tunnel syndrome. 
Indeed EMGs and nerve conduction studies confirmed severe
bilateral carpal tunnel syndrome, worse on the left.  He has worked
for nine years with a waste management company driving as well
as pulling cables to attach to dumpsters as well as working
residential.  It in my opinion that this is clearly a work-related
condition. 

*          *          *

Physical Exam
Physical examination is of a well-developed, well-nourished, and
pleasant man who is alert, appropriate, pleasant, and cooperative. 
Reflexes are 2+ and symmetrical.  He has positive Tinel sign
bilaterally, numbness in the median nerve distribution bilaterally,
and confirmatory electrodiagnostics.

*          *          *

Plan
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Left carpal tunnel release done under local with MAC.  The right
will be done two weeks later as a staged procedure.  Informed
consent is obtained. (CX #1, p. 13-15).

The claimant was admitted to NEA Baptist Hospital - Jonesboro on October 28, 2011,

under the care of Dr. Barrett-Tuck where he underwent left carpal tunnel syndrome release

surgery, and again on November 15, 2011, where he underwent right carpal tunnel release

surgery. (CX #1, p. 18-24).  The claimant was seen in follow-up by Dr. Barrett-Tuck on

November 28, 2011.  The clinic note relative to the afore reflects, in pertinent part:

HPI
Nicholas Delargy returns for follow up.  He underwent left carpal
tunnel release on 10/28/11 and right carpal tunnel release on
11/15/11.  Symptom relief has been good.  His incisions look good. 
Stitches on the right have just been removed today.  I plan to see
him back in about six weeks.  He does use his hands for quite
heavy work very consistently and will not be ready to return to
work until after the holidays.  I will see him in late December. (CX
#1, p. 25). 

Dr. Barrett-Tuck authored a Certificate For Return To Work on behalf of the claimant in

conjunction with the November 28, 2011, visit.  The afore reflects that the claimant may return to

work on January 2, 2012. (CX. #1, p. 25).

The claimant returned to NEA Baptist Clinic - Neurosurgery on December 28, 2011.  The

clinic note relative to the afore visit reflects, in pertinent part:

HPI
Mr. Delargy returns to clinic today follow up on CTR RT of
11/15/11.  He states he has “occasional pain but overall is really
good”.  He plans to return to work on 01/02/12 looking forward to
a new job.
On exam his incision is well healed with excellent movement and
muscle tone. He denies numbness/tingling.  He is released to full
work and will return as needed. 
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*          *          *

Plan
1.   Return to work no limitations Jan 2, 2012. (CX #1, p. 27).

Finally, the medical record reflects the presence of medical opinion/rating report which was

signed by Dr. Barrett-Tuck regarding the claimant.  The afore reflects, in pertinent part:

     Nicholas is a patient of mine.  It is my belief within a reasonable
degree of medical certainty (50% or greater) that the major cause of
his need for bilateral carpal tunnel surgeries and related medical
treatment was as a result of the rapid and repetitive work he
preformed with lifting and dumping trash receptacles for
approximately 9 years. 

     This man’s healing period ended 12-28-11, and his impairment
from the most recent A.M.A. Guides to the Evaluation of
Permanent Impairment is 3% impairment to upper extremity right
and 3% to upper extremity - left. (CX #1, p. 28). 

In addition to the pursuit of his claim for workers’ compensation benefits, the claimant

also maintains that the mechanism by which the Arkansas Workers’ Compensation Commission

appoint administrative law judges as well as the providing the same the power and authority to

conduct hearings and decide claims for compensation is unconstitutional and violates the

substantive and procedural requirements of the Due Process Clauses of the Constitution of the

United States of America and the State of Arkansas. (CX #3, p. 1-4).  The record also reflects the

presence of the claimant’s brief in support of the constitutional arguments. (CX #2). The

claimant, through his attorney, placed the office of the Attorney General of the State of Arkansas

on notice of the afore assertion.  The Office of the Attorney General acknowledged receipt of

notice of the arguments of the claimant regarding the constitutionality of the Arkansas Workers’

Compensation Commission. (CX #3, p. 5-6).  
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After a thorough consideration of the testimony of the witnesses, review of the medical

reports and other documentary evidence, application of the appropriate statutory provisions and

applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed at all times pertinent, to include the period

commencing August 12, 2002 and continuing through October 24, 2011.

3. On May 3, 2011, the claimant earned wages sufficient to entitle him to weekly 

compensation benefits of $318.00/$239,00, for temporary total/permanent partial disability.

4. On or about May 3, 2011, the claimant sustained an injury, in the form of bilateral

carpal tunnel syndrome, arising out of and in the course of his employment which rendered him

temporarily totally disabled for the period commencing October 24, 2011, and continuing

through December 28, 2011.

5. The claimant’s healing period ended on December 28, 2011, with a permanent 

physical impairment of 3% to the right upper extremity below the elbow and 3% to the left upper

extremity below the elbow.

6. The respondents shall pay all reasonable hospital and medical expenses arising out

of the claimant’s compensable bilateral carpal tunnel syndrome.

7. The respondents have controverted the compensability of this claim in its entirety.

8. The claimant has failed to prove by a preponderance of the evidence that the 

Arkansas Workers’ Compensation Commission and the mechanism by which it enforce the

provisions of the Arkansas Workers’ Compensation laws is unconstitutional.



20

CONCLUSIONS

The claimant contends that as a result of his employment with respondent-employer he

sustained a compensable gradual onset injury in the form of bilateral carpal tunnel syndrome

which required medical treatment, rendered him temporarily totally disabled for a period of time

and resulted in permanent physical impairment to the affected extremities.  The claimant seeks

corresponding medical, temporary total and permanent partial disability benefits as well as

controverted attorney fees.  Respondents take the position that the claimant did not sustain a

compensable injury, that there is no causal connection between the claimant’s injury and the

employment of respondent, and that the claim is barred by the statute of limitation.  Respondents

also assert an notice defense to the claim.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provisions. 

Compensability

There is not a dispute regarding the duration of the claimant’s employment with 

respondent-employer, nor is there a dispute regarding the claimant’s job duties and the mechanics

in which he discharged those job duties.  The record does not reflect that the claimant engaged in

outside work activities that were hand intensive. 

A compensable injury, as defined by Ark. Code Ann. §11-9-102 (4)(A)(Repl. 2012), is as

follows:

(i)   An accidental injury causing internal or external physical harm
to the body. . . arising out of and in the course of employment and
which requires medical services or results in disability or death. 



21

An injury is “accidental” only if it is caused by a specific incident
and is identifiable by time and place of occurrence;

(ii)   An injury causing internal or external physical harm to the
body and arising out of and in the course of employment if it is not
caused by a specific incident or is not identifiable by time and
place of occurrence, if the injury is:
(a)   Caused by rapid repetitive motion.  Carpal tunnel syndrome is
specifically categorized as a compensable injury falling within this
definition . . . . . .

Additionally, a compensable injury must be established by medical evidence supported by

objective findings, which are findings that cannot come under the voluntary control of the

claimant.  Ark. Code Ann. §11-9-102 (4)(D)(16).

In order to prove a gradual onset injury, the claimant must prove that his physical injuries

are casually related to his employment activities for the respondent that involved “rapid repetitive

motion”.  The casual relationship need not be proven by medical evidence, nor is it necessary that

the existence of this relationship be supported by objective findings.  Stevens Truck Lines v.

Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997).   

The claimant must prove by a preponderance of the evidence the following factors to

establish a compensable injury under the “rapid repetitive motion” theory: 1) the injury arose out

of and in the course of his employment; 2) the injury caused internal or external physical harm to

the body which required medical services or resulted in disability or death; 3) the injury was

caused by rapid repetitive motion; 4) the injury was the major cause of the disability or need for

treatment; and 5) the injury must be established by medical evidence supported by objective

findings.  Malone v. Texarkana Public Schools, 333 Ark. 343, 969 S.W.2d 644 (1998).  The

standard two-prong test for determining whether work activities involve rapid repetitive motion
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is that the tasks must be repetitive and the repetitive motion must be rapid. Malone, supra. 

The undisputed testimony reflects that the claimant informed his supervisor of his upper

extremity symptoms and associated the same with his work activities.  As previously noted, there

is not a dispute regarding the claimant’s various job tasks as well as the hand-intensive nature of

same.  Further, the evidence discloses that the claimant discharged the afore repetitive tasks in 

rapid motion.  

The claimant sought medical treatment in connection with his upper extremity symptoms

in March 2011.  The claimant was ultimately referred to a neurosurgeon.  Through

electrodiagnostic testing the claimant’s complaint was diagnosed as bilateral carpal tunnel

syndrome for which he underwent surgery.   In noting the nature of the claimant’s employment

activities, Dr. Barrett-Tuck, the claimant’s treating neurosurgeon, opined that the claimant’s

bilateral carpal tunnel syndrome was the product of the claimant’s employment.  The claimant

has sustained his burden of proof by a preponderance of the evidence that the diagnosed bilateral

carpal tunnel injury arose out of and in the course of his employment with respondents. 

Respondents have controverted this claim in its entirety. 

Statute of Limitations

Respondents assert that the present claim is barred pursuant to the applicable statute of

limitations,  Ark. Code Ann. §11-9-702 (a)(1).   The afore reflects, in pertinent part:

A claim for compensation for disability on account of an injury,
other than an occupational disease and occupation infection, shall
be barred unless filed with the Workers’ Compensation
Commission within two (2) year from the date of the compensable
injury. .   .   .   For purposes of this section, the date of the
compensable injury shall be defined as the date an injury is cause
by an accident as set forth in §11-9-102 (4). 
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In the instant claim, the claimant’s injury was not caused by specific incident nor is it identifiable

by time and place of occurrence, however did cause internal or external harm to the body and did

arise out of and in the course of the employment and was caused by rapid repetitive motion.  

The claimant suffered bilateral carpal tunnel syndrome, a scheduled injury.  While the

claimant may have experience symptoms of carpal tunnel syndrome more than two (2) years

prior to obtaining medical treatment on March 3, 2011, under the care of Dr. Sra, unlike the

claimant in the scheduled hearing loss claim whose hearing did not continue to deteriorate after it

became noticeable, in the present claim, the claimant continued working and his symptoms

continued to deteriorate.  Minnesota Minning & Mfg. v. Baker, 337 Ark. 94, 989 S.W.2d 151

(1999).  The claimant presented credible testimony as to the severity of his symptoms which

prompted him to seek medical treatment.  Indeed, the evidence discloses that the claimant, after

being diagnosed via an abnormal NCV of the bilateral upper extremities with electrically

moderate-to-severe category consistent with median nerve compression at the wrists bilaterally,

continued to discharge the rapid repetitive motion job duties following the May 4, 2011, test

results.  The evidence preponderates that the claimant filed his claim within statutory time period

of his compensable injury such that the same is not barred.

Medical Treatment

Ark. Code Ann. §11-9-508 (a)(Repl. 2002), mandated that the employer promptly provide 

for the injured employee such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. Dalton v. Allen Engineering Co., 66 Ark.

App. 201, 989 S.W.2d 543 (1999).  While the injured employee must prove that medical services
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are reasonably necessary by a preponderance of the evidence, such services may include that

necessary to accurately diagnose the nature and extent of the compensable injury, to reduce the

nature and extent of the compensable injury, to reduce or alleviate symptoms resulting from the

compensable injury, to maintain the level of healing achieved, or to prevent further deterioration

of the damage produced by the compensable injury. Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin , 8 Ark. App. 200, 649 S.W.2d

845 (1983). 

The evidence in the present claim preponderates that the medical treatment rendered to

the claimant under the care of his primary care physician, Dr. Sra , as the referrals therefrom, to

include the carpal tunnel syndrome release surgeries under the care of Dr. Barrett-Tuck, was

reasonably necessary medical treatment in connection with the treatment of the claimant’s

bilateral carpal tunnel syndrome.  Respondents have controverted the compensability of this

claim in its entirety.

Indemnity Disability Benefits 

The claimant sustained compensable bilateral carpal tunnel syndrome for which he was

taken off work on October 24, 2011.  The claimant ultimately underwent left carpal tunnel

release surgery on October 28, 2011, and right carpal tunnel release surgery on November 15,

2011.  The claimant was not released as having reached maximum medical improvement until

December 28, 2011.

An employee who suffers a scheduled injury, as is the case with carpal tunnel syndrome,

is entitled to either temporary total or temporary partial disability benefits during his healing

period or until he returns to work. Wheeler Construction Co. v. Armstrong, 73 Ark. App. 146, 41
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S.W.3d 822 (2001).  While the evidence reflects that during his healing period the claimant was

observing the business at a used car lot, there is not showing that he earned wages while at the

facility.  The claimant acknowledged that his observation of the working of the car salesman’s

job was with an eye toward future employment, there is no evidence that he was working or

earning wages at the car lot.  Any other funds the claimant received during his healing period

were negligible.  The claimant did not receive any short-term disability benefits in connection

with time he was off work and within his healing period.  The claimant has sustained his burden

of proof by a preponderance of the evidence that he was within his healing period and unable to

engage in gainful employment from October 24, 2011, through December 28, 2011, and

correspondingly entitled to temporary total disability benefits.  Further, the evidence

preponderated that the claimant sustained a permanent physical impairment in the amount of 3%

to the left upper extremity below the elbow and 3% to the right upper extremity below the elbow

as a result of the May 3, 2011, bilateral carpal tunnel syndrome.  Respondents have controverted

this claim in its entirety. 

Constitutional Issue

Statute enacted by the legislature are presumed constitutional, and the burden of proving 

otherwise is placed on the party challenging the legislative enactment.  Golden v. Westark

Community College, 333 Ark. 41, 47, 969 S.W.2d 154, 157 (1998).  All doubts are resolved in

favor of a statutes’s constitutionally. Id.  969 S.W.2d at 157.  The issue of the constitutionally of

the Arkansas Workers’ Compensation Act as well as the mechanism for its application and

implementation has been previously addressed by the Arkansas Workers’ Compensation

Commission and the appellate courts of Arkansas.  The same has not been found to be a violation
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of due process rights of the Constitutions of the United States or the State of Arkansas.  Stutzman

v. Baxter Healthcare Corp.,99 Ark. App. 19, 256 S.W.3d 524 (2007); Long v. Wal-Mart Stores,

Inc., 98 Ark. App. 70, 250 S.W.3d 263 (2007).

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total 

disability benefits at the weekly compensation benefit rate of $318.00, for the period beginning

October 24, 2011, and continuing through December 28, 2011, as a result of the claimant’s

compensable bilateral carpal tunnel syndrome.  Said sums accrued shall be paid in lump without

discount.   

Respondents are further ordered and directed to pay to the claimant permanent partial

disability benefits at the weekly compensation benefit rate of $239.00, to correspond with the 3%

permanent physical impairment to each upper extremity below the elbow growing out of the

claimant’s compensable bilateral carpal tunnel syndrome.  Said sums shall be paid in lump

without discount. 

Respondents are further ordered and directed to pay all reasonably necessary medical,

nursing and other apparatus expenses growing out of and in connection with the treatment of the

claimant’s compensable bilateral carpal tunnel syndrome, to include medical related milage. 

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED. 
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______________________________________________
 ANDREW L. BLOOD
 ADMINISTRATIVE LAW JUDGE  

 

  
  

     
   


