
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F701958

EARVIN DAVIS CLAIMANT

ACTION, INC.                                     NO. 1 RESPONDENT

CNA INS. CO.                                     NO. 1 RESPONDENT
CARRIER

SECOND INJURY FUND                               NO. 2 RESPONDENT

OPINION FILED MAY 30, 2013

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by MARK FREEMAN, Attorney, Fayetteville,
Arkansas.

Respondents No. 1 represented by FRANK NEWELL, Attorney, Little
Rock, Arkansas.

Respondent No. 2 represented by DAVID PAKE, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On March 12, 2013, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on February 28, 2013, and a pre-hearing order was filed

on March 4, 2013.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The prior opinions are res judicata and the law of this

case.

By agreement of the parties the issues to litigate are limited

to the following:

1. Whether the claimant is entitled to additional medical

treatment with Dr. Wesley Cox which includes surgical intervention

of the right shoulder.

2. Whether the claimant is entitled to temporary total

disability from October 5, 2009, to a date to be determined.

3. Whether the claimant is entitled to mileage reimbursement.

4. Whether the claimant is entitled to reimbursement for

visits and treatment by Dr. William Piechel and Ornette Gains.

5. Whether the claimant’s attorney is entitled to attorney’s

fees.

Claimant’s contentions are:

“The Claimant contends that he suffered an
original compensable injury to his shoulder.
The Claimant was referred to Dr. Wesley Cox
who has indicated he needs additional surgery
for his original compensable shoulder (sic)
injury.  The Respondents are controverting
this additional surgery with Dr. Wesley Cos,
TTD, and medical expenses incurred by the
Claimant.”

Respondents No. 1’s contentions are:

“(a) Respondents deny liability for additional
right shoulder surgery.

(b) Respondents deny liability for additional
temporary total disability benefits.”
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Respondent No. 2's contentions are:

“(a) The Second Injury Fund does not pay
medical benefits;

(b) the Second Injury Fund does not pay
temporary total disability benefits;

(c) the Second Injury Fund wishes to
participate in all depositions taken in this
case.”

This claim has a long history of prior litigation.  As early

as the fall of 2007, a request for a hearing was made in this case

with the issue being the claimant’s entitlement to TTD benefits

from July 18, 2007, to October 19, 2007.  However, this dispute was

apparently resolved by the parties because no hearing was held on

that issue.  

Eventually, the case went to a hearing on the claimant’s

entitlement to certain additional medical expenses.  In a decision

handed down on August 31, 2009, the respondent was ordered to

provide the claimant additional medical treatment for his

compensable injury.  That award was affirmed and adopted by the

Full Commission in a decision dated January 6, 2010.  

After the claimant received the awarded medical care, the

extent of the claimant’s permanent disability benefits came into

dispute which resulted in a second hearing being held.  In a

decision dated July 14, 2010, the claimant was awarded wage loss

disability benefits in the amount of 35 percent to the body as a

whole from Respondent No. 2, the Second Injury Fund.  That decision

was also affirmed on appeal by the Full Commission in a decision

dated October 1, 2010.  
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Another round of litigation arose over the appropriateness of

a lump sum award as to the claimant’s benefits and the fees

previously awarded to his attorney.  In the administrative law

judge’s opinion dated July 14, 2010, the plaintiff’s request for a

lump sum payment was granted, but the Full Commission reversed that

award and the petition for lump sum attorney’s fees and benefits

was denied.  The Court of Appeals affirmed that denial in a

decision dated September 19, 2012.  The Supreme Court denied a

review of that decision.

During the course of the above described litigation, the

parties had stipulated the claimant sustained a compensable injury

on February 12, 2007, the Commission had jurisdiction over that

injury and the claimant’s appropriate benefit rate was $504.00 per

week for temporary total disability and $378.00 per week for

permanent partial disability.

The central issue in this matter is whether or not the

claimant is entitled to additional medical treatment with Dr.

Wesley Cox, which includes surgical intervention for the claimant’s

compensable right shoulder injury.  The claimant did have rotator

cuff surgery in 1994.  The claimant suffered his compensable

shoulder injury in February of 2007, and underwent surgical

intervention by Dr. Robert Tomlinson on June 11, 2009.  At that

time, the report of operation from Physician’s Specialty Hospital

in Fayetteville, Arkansas, indicates that the claimant had the

following procedures: 

“1. Arthroscopic SLAP repair.
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2. Subacromial decompression.

3. Extensive debridement of glenohumeral joint
anteriorly and posteriorly.

4. Arthroscopic distal claviculectomy
revision.”

The claimant was again seen by Dr. Tomlinson on July 29, 2009,

and was returned to work with the restriction of no lifting or

carrying greater than 10 pounds with the right arm.  Dr. Tomlinson

then authored a letter to the respondents on September 23, 2009.

The letter states in part that the claimant has a 6 percent total

body impairment due to his right shoulder.  The letter also

indicates that the claimant continued to have “mild to moderate

intermittent right shoulder pain.”  This is consistent with the

claimant’s hearing testimony that his right shoulder never stopped

causing him pain after his 2009 surgical intervention.

On November 10, 2011, the claimant underwent an MRI of the

right shoulder with contrast and a right shoulder arthrogram under

fluoroscope guidance at the Washington Regional Medical Center in

Fayetteville, Arkansas.  That diagnostic testing was directed by

Dr. Wesley Cox.  Following are the impressions from that diagnostic

testing:

“1.   RECURRENT TYPE 2 SLAP TEAR OF THE RIGHT
SHOULDER GLENOID LABRUM.

2. POSTOPERATIVE CHANGES OF PRIOR
ACROMIOPLASTY AND DISTAL CLAVICULAR
RESECTION.”

On December 19, 2011, the claimant’s attorney authored a

letter to Dr. Cox regarding the claimant’s right shoulder.  The

letter asked certain questions of Dr. Cox and on December 20, 2011,
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Dr. Cox answered those questions posed by the claimant’s attorney.

The following are the questions of the claimant’s attorney and the

answers handwritten by Dr. Cox:

“Q. Do you believe that your patients current
shoulder condition is related to his original
on the job injury?

A. Having not seen Mr. Davis prior to 1st

surgery or shortly after injury, or before
injury-I cannot say definitely. However, his
injuries are consistent with his accident
history as reported to me.

Q. If Yes, what are the objective findings to
support this answer?

A. The location and nature of the labral tear.

Q. If No, why not?

A. N/A.”

On February 3, 2012, the parties in this matter took the

deposition of Dr. Wesley Cox.  That deposition was submitted in to

evidence as Claimant’s Exhibit No. 2.  At that deposition Dr. Cox

was questioned about his recommendation to perform surgical

intervention on the claimant’s right shoulder and the potential

cause for the need of that surgical intervention as follows:

“Q. Okay.  It looks like the latter of your
reports-–in the latter of your reports, you
have given the opinion that Mr. Davis either
has a recurrent tear at the site of the June
11, 2009, surgery by Dr. Tomlinson or a
nonhealed tear. Is that pretty much accurate?

A. Yes, sir.

Q. Am I correct in saying that you could have
a recurrent tear sort of generally or
specifically?  By recurrent tear, do you mean
a tear to the precise site of that former
surgery or just that he, in general, has a
recurrent tear in his labrum?
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A. At that site.

Q. Would a nonhealed tear continuously remain
painful after the surgery? I mean, let’s
assume Dr. Tomlinson did the surgery and it
just didn’t heal. Would he continue to have a
painful shoulder, or would it wax?

A. It’s hard to say. I mean, everybody’s
course is a little different. Normally, if-–I
mean, Dr. Tomlinson is a skilled surgeon and
he did a lot of these sorts of surgeries. I
would imagine that it was repaired correctly.
I would have no reason to think otherwise.
Assuming that it’s repaired correctly, there
can often be a period where it seems as though
it’s healed and then the pain tends to come
back that would be defined by the integrity of
the stitches that the labrum was repaired
with. So, for example, the stitches that you
used, the sutures that you used to hold the
labrum to the socket while its healing, it
will seem as though it’s healed until those
stitches fail. Does that make sense? And then,
like, if they fail and aren’t holding it
anymore, then the symptoms could recur, could
come back, meaning that, for the first time
since it was repaired, the labrum is now
moving again where it was sewn down. And so
sometimes the-–it’s sort of heard to describe.
You can be fooled into thinking that it’s
healed by a lack of symptoms until those
sutures fail. And then when they failed,
you’re sort of right back where you were
because the labrum never actually healed in
the first place.

Q. Okay.

A. The analogy I tell patients is, it’s just
like staking up a tree and assuming that it’s
rooted until you remove the stakes and the
tree falls over. That’s what I tell–-how I
describe it.” 

Later in the deposition Dr. Cox was asked about the likelihood

that the claimant had a repeat injury.  The following is that

portion of Dr. Cox’s deposition testimony:
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“Q. Okay. I mean, can you tell from looking at
the MR arthrogram whether he’s likely to have
had a repeat injury?
A. Well, there’s no other significant labral
irregularities on his MRI, as I recall. It
seemed like the remainder of the labrum was
normal with the exception of the superior
labrum, which was repaired.

Q. All right. So we’re not talking about a
recurrent tear plus another tear?

A. No. I think we’re either talking about a
tear that never healed or retore of the same.”

After review of the medical records submitted into the

evidence, the claimant’s testimony, and the deposition of Dr. Cox,

I believe that Dr. Cox’s proposed surgical intervention on the

claimant’s right shoulder is reasonable and necessary medical

treatment for the claimant’s compensable right shoulder injury.

The respondents shall be responsible for the surgical intervention

proposed by Dr. Cox and the after care due to that surgical

intervention.

The claimant has also asked the Commission to determine

whether or not he is entitled to temporary total disability

benefits from October 5, 2009, to a date yet to be determined.

Here, I note that Dr. Tomlinson did return the claimant to work

with no lifting or carrying greater than 10 pounds with the right

arm on July 29, 2009.  There is no evidence in the medical record

of the claimant ever being removed from work after that point and,

in fact, the claimant was awarded wage loss disability benefits on

July 14, 2010.  There is no evidence that the claimant re-entered

a healing period after that time.  In Dr. Cox’s deposition, he was

asked by the claimant’s attorney about the claimant’s ability to
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work during at least a portion of the time frame the claimant has

requested temporary total disability.  The following is the

questioning by the claimant’s attorney and Dr. Cox’s testimony from

the deposition:

“Q. Can you give us some idea of when you
think Mr. Davis would have–-if he was working
or able to work, the time when you would say,
for the average patient, this is the time that
he became temporarily disabled because of this
condition? Would it have been when he first
reported to you or a month before that or at
some time?

A. If I was seeing him initially or seeing him
as I’ve seen him?

Q. Just as you’ve seen him so far.

A. As I’ve seen him, you know, I sort of–-it’s
a fluid situation because I don’t place any
restrictions on patients with these tears
preoperatively. They are allowed to do
whatever they can do.  So it varies from
patient to patient. I have some patients that,
This hurts a lot, but I can still lift. Well,
then lift. And some patients can’t do their
job, so they can’t do their job. But I don’t
have formal restrictions on what they’re
allowed to do, I guess.”

It is clear from the testimony of Dr. Cox that he would not have

placed work restrictions on the claimant during that time period.

Inasmuch, the claimant has failed to prove that he re-entered a

healing period that would have caused him the inability to work

which would have entitled him to temporary total disability

benefits from October 5, 2009, until a date yet to be determined.

I will note; however, I have previously found that the surgical

intervention by Dr. Cox is reasonable and necessary medical

treatment for the claimant’s compensable right shoulder injury.
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When the claimant does undergo that surgical intervention it seems

quite clear that he will then enter a period of temporary total

disability.

The claimant has also asked the Commission to determine

whether he is entitled to a reimbursement for visits and treatment

with Dr. William Piechel and Dr. Ornette Gaines.  There are medical

records that have been introduced into evidence that show that both

Dr. Gaines and Dr. Piechel treated the claimant for pain associated

with his neck and right shoulder.  However, I find no evidence that

either Dr. Gaines or Dr. Piechel were authorized treating

physicians during this time period.  Inasmuch, the claimant is not

entitled to any reimbursement for Dr. Gaines or Dr. Piechel.

The claimant has also asked the Commission to consider whether

or not he is entitled to mileage reimbursement. Again, there is no

evidence that Dr. Gaines or Dr. Piechel were authorized treating

physicians.  Also, there is no evidence Dr. Cox was an authorized

treating physician even though I have now found his recommended

treatment to be reasonable and necessary medical treatment.  He was

not an authorized treating physician during the time frame that the

claimant indicates that he wants mileage reimbursement.  Inasmuch,

the claimant is not entitled to any mileage reimbursement for

visits he has already made to Dr.  Gaines, Dr. Piechal, and Dr.

Cox.  

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of
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the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on February 28, 2013, and contained in

a pre-hearing order filed March 4, 2013, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that he is entitled to additional medical treatment by Dr. Wesley

Cox which includes surgical intervention of the right shoulder and

the after care from that surgical intervention. 

3.  The claimant has failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability benefits

from October 5, 2009, until a date yet to be determined.

4.  The claimant has failed to prove by a preponderance of the

evidence that he is entitled to mileage reimbursement.

5.  The claimant has failed to prove by a preponderance of the

evidence that he is entitled to reimbursement for visits and

treatment by Dr. William Piechal and Dr. Ornette Gaines, as they

were not authorized treating physicians. 

6. The claimant has failed to prove that his attorney is

entitled to an attorney’s fee in this matter as no benefits have

been awarded which would entitle the claimant’s attorney to an

attorney’s fee at this time.
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ORDER

The respondents shall be responsible for the costs associated

with the reasonable and necessary medical treatment to be performed

by Dr. Wesley Cox which includes surgical intervention on the

claimant’s right shoulder including after care. 

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


