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STATEMENT OF THE CASE

On April 4, 2013, the above-captioned claim was heard in Little Rock, Arkansas.

A prehearing conference took place on February 4, 2013.  A prehearing order entered on

that date pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  The third and fourth stipulations were amended at the hearing, resulting in the following,

which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.



Davis - Claim No. F910741 2

2. The employee/employer/carrier relationship existed on or about December

3, 2009, when Claimant sustained compensable injuries to her nose, face,

hips, pelvis and jaw.

3. Claimant’s average weekly wage entitles her to the maximum compensation

rates.

4. Claimant was assigned an impairment rating of seven percent (7%) to the

lower extremity, which translates to a rating of three percent (3%) to the body

as a whole, for her compensable pelvic injuries.  Respondents are

responsible for this.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The issue concerning whether the claim is barred by the statute of limitations was

withdrawn, leaving the following to be litigated:

1. Whether Claimant is entitled to permanent partial impairment ratings and

permanent partial disability benefits pursuant thereto.

2. Whether Claimant is entitled to wage loss disability benefits.

3. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

Following amendments at the hearing, the respective contentions of the parties

read:
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Claimant:

1. Claimant contends that admitted compensable injuries were sustained on

December 3, 2009.  She has maintained active medical treatment with her

authorized treating physicians.  She had a compensable nasal surgery in

December 2010, and again in July 2011, and received temporary disability

benefits during her recovery from those surgeries.  Therefore, Respondents’

contention that the statute of limitations has run on the claim has no merit.

2. Claimant contends entitlement to an impairment for a pelvic fracture in the

amount of three percent (3%) to the body as a whole.  She contends

entitlement to impairment for her nasal depression in the amount of five to

ten percent (5%-10%) to the body as a whole.  These benefits are

controverted.

3. Claimant further contends that she is unable to perform her prior

employment and experiences a substantial wage differential, which would

entitle her to a determination with respect to wage-loss disability experienced

over and above the impairment.  These benefits are also controverted.

4. Claimant reserves the right to pursue other benefits to which she may

become entitled in the future.

Respondents:

1. Respondents contend that Claimant was injured on December 3, 2009, and

has been paid the appropriate benefits.

2. There are no attorney’s fees on medical benefits.

3. The claim remains open for additional medical treatment.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of Claimant and to observe her demeanor, I hereby

make the following findings of fact and conclusions of law in accordance with Ark. Code

Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that she is entitled

to a permanent partial impairment rating, and permanent partial disability

benefits pursuant thereto, of five percent (5%) to the body as a whole in

connection with her compensable nasal injuries.

4. Claimant has proven by a preponderance of the evidence that she is entitled

to wage loss disability of five percent (5%).

5. Claimant has proven by a preponderance of the evidence that she is entitled

to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness.



Davis - Claim No. F910741 5

Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of her

medical records, consisting of one index page and 43 numbered pages thereafter.

Testimony

Amanda Davis.  Claimant, who is 33 years old, testified that she is a licensed

certified nursing assistant.  She graduated in 2001 from Ozarka College with an associate

degree and has worked since 2002 as a licensed physical therapy assistant.  This entails

her working under a licensed physical therapist. She initially worked in this capacity in

Arkansas for Aegis Therapies and Life Springs Physical Therapy.  Thereafter, after her

mother passed away, Claimant moved to Mississippi.  She worked for a long-term care

facility and a hospital there.

Her testimony was that her work as a physical therapy assistant has always been

physically demanding.  Asked to clarify this, she related:

For instance, with the stroke patients, they’re dependent on–totally
dependent on one side, so you have to hold them up in the parallel bars
most of the time.  But once they start walking outside of the parallel bars, you
have to hold them up and advance their feet to teach them how to walk
again.  You have to be able to pick them up from their wheelchair and put
them on the toilet and take them off, teaching them activities of daily living,
getting in and out of the shower, rolling over in bed, getting out of the bed,
pulling them up to stand, those sorts of . . . [j]ust lots of pulling, lifting.

She has to be on her feet all day, working with patients of all sizes.

In June or July 2009, Claimant went to work for Amedisys.  She described her work

there as follows:

You’re going into patients’ homes, and of course, this is going to be basically
after they’ve either gotten out of acute care or gotten out of a long-term care
setting, and now they’re at home trying to get back in the swing of things, you
know.  Same thing, it’s working with them getting in and out of the bathtub,
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being able to stand at the stove to cook, being able to bend over, get stuff
out of the oven, being able to get up off the couch, get down the stairs, check
the mail, that sort of thing.

Other than the requirement that she travel from home to home, her duties were the same

that she had performed in previous therapy positions.  While the Amedisys office is located

in Searcy, Claimant only traveled there once a week.  Her base of operations was her

home in Heber Springs.  The company’s clientele live within a 50-mile radius of Searcy,

in places such as Bald Knob and Newport.  Claimant as paid $46.00 per patient per day;

and prior to the accident at issue, she saw ten patients per day.  In addition, she was

reimbursed at the rate of 48 cents per mile, was given 401(k) and stock matching, plus paid

time off and group health insurance.

Asked to describe how she was injured, Claimant testified that on December 3,

2009, she had left Amedisys, dropped off a co-worker at a tire shop in Searcy, and had

pulled onto Race Street when her vehicle was broad-sided by an 18-wheeler.  The rig

struck her vehicle on the driver’s side, where she was sitting.  As a result, she suffered

bilateral pelvic bone fractures, a left sacral bone fracture, a left iliac bone fracture, a distal

clavicle fracture; a left orbital blowout fracture, and an comminuted nasal bone fracture.

On December 8, 2009, Claimant underwent surgery for her clavicle and orbital

fractures.  Dr. Thomas Day, who performed the pelvic surgery, ultimately assigned her an

impairment rating therefor.  Respondents have paid toward this rating.  Dr. Michael Spann,

who treated her nasal injury, assigned her a rating in connection with it.  However,

Respondents have disagreed with this rating.  She agreed that he released her with no

restrictions.  According to Claimant, her nasal fractures have to be treated periodically with

surgery that involves the injection of bone-filler.  She explained:
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My septum, on the inside, which is what separates your nasal, is twisted, so
that’s what causes actually the breathing problems.  When [Spann] when in
for the second surgery, he tried to remove part of that to help with my
breathing when I lay back, because that’s what’s happening, so, anyway, you
wouldn’t see that, it’s inside.  And then what I have is, I have just different
nodules on different–on both sides of my nose going down.

When counsel pointed out that her nasal area did not appear to be depressed, she

explained:

That’s what the bone filler did that he put in.  [She recently underwent such
a procedure.] Where there’s depression, where there’s no bone, that actually
causes my nose to appear crooked, he puts bone fillers in those spots to try
to make it look as [symmetrical] as possible.

I observed Claimant in open court and noted on the record that her nose curves to the left

side of her face.  Her testimony was that her nose did not do this before the accident.

Asked about the pain she has as a result of the accident, Claimant responded:

It’s mostly in my hip joints, mostly more in my right hip than my left hip, and
it’s after sitting, or after pulling, or squatting, up-and-down motions that
irritates [sic] it worse.  And of course, we’re not talking about my shoulder,
but my seatbelt makes my shoulder hurt.  But other than that, the pain mostly
is in my hips . . . when I first get up in the mornings, it’s really bad.  And then
once I stand at the kitchen counter for a little while, it subsides a little bit.  But
then, yes, after walking back and forth over a period of time, it just gets
worse again.

As for her facial injuries, Claimant underwent extensive surgery.  She now has a

prosthetic orbital socket.  Because of her nasal problems, she has to have filler injected

every three to six months.  Her nose is now asymmetric.  When she lies down, she has

what she termed “delayed breathing.”  Her sense of smell has dulled as well.  The two

nasal surgeries she has undergone have not fixed her problems.

Following the accident, Claimant was off work for about two months.  However, she

was having difficulty making ends meet on her temporary total disability benefits.  Dr. Day
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agreed to return her to work if she quit taking pain medication.  However, he first released

her with the restriction of no working more than four hours a day, or as tolerated.  After

approximately one month had relapsed, Day gave her a full release.  However, despite the

full release, Amedisys only assigned her six to eight patients per day–down from the eight

to ten she saw each day prior to the accident.  She does not know why Amedisys did this;

it was not at her request.  As a result, she was making less money than before.

Nonetheless, she worked there for another year.

Claimant’s testimony was that she left Amedisys in December 2010.  Asked why,

she answered:  “Because I couldn’t do it without–you can’t drive on pain medicine, and I

was in a–it was causing a lot of pain, so I had to do something different.”  She specified

that the pain was in her hips and added,

[I]t was the getting in and out of the car, the driving in between each patient,
the 20 or 30 miles, or what-have-you.  And then going in there and helping
them get off the couch, and helping them into the bathtub, and helping them
out of the bathtub, and then stooping back down in the car, driving between,
just doing that over and over, I just couldn’t do that.  I almost couldn’t walk
when I got home in the evenings.

Claimant agreed that Dr. Day released her without any restrictions whatsoever.  But she

explained that he did so because she “begged him” to do so “because I had to make

money.”  She added that he informed her that arthritis would set in where her fractures

were located and that she would eventually have to use a walker.

Her next position, at a nursing home in Heber Springs, did not require that she

engage in extensive driving.  There, she made $34.00 per hour, working six to eight hours

a day.  The $204.00 to $272.00 each day she earned there was less than the $368.00 to

$460.00 per day she earned at Amedisys before the accident.  But like at Amedisys, she
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had the 401(k), health insurance, and paid time off.  At the nursing home, a tech was

available to handle the more physical aspects of the job such as getting the patients in and

out of bed and on and off the exercise equipment.  Claimant agreed that the job was much

less physically demanding than her former one.  She worked there for about one year.  But

because of changes in Medicare, there was no longer enough work to support two full-time

therapists, and her hours were significantly reduced.  Later in her testimony, Claimant

related that she earned $68,000.00 to $70,000.00 a year at Amedisys before the injury.

This was more than she received there after the injury, and this was, in turn, more than she

earned at the nursing home.  She maintained that she would have been better off

financially if she could have remained at Amedisys–even with the reduced client load.

Since then, Claimant has been contracting with a physical therapy company in

Heber Springs that provides therapy services to students in the Mountain View School

District.  Her clients range from those in kindergarten to senior high school students.  The

physical requirements are significantly less than at Amedisys; the majority of clients are

autistic, and she does not have to help them get into and out of a wheelchair.  In this

position, Claimant earns $10.00 per unit–which is 15 minutes of work.  She works from

8:00 a.m. to 3:00 p.m., five days a week.  As a result, she is earning $260.00 per day.  But

the services are performed only during the school year.  In the summer, she works from

Tuesday to Thursday each week at a special needs daycare in Mountain View, at the same

rate of pay as during the school year.  The physical demands of the job were similar to the

position at the school district.  Unfortunately, because she is now self-employed, she no

longer has the benefits she was receiving at Amedisys and the nursing home.  She agreed

that while her current work is not full-time, she would be capable of performing it on a full-
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time basis.  It potentially pays $40.00 per hour, but she is earning less than what she was

at the nursing home.  Her daily commute to and from Mountain View, which is about 30

miles each way, is shorter than her 50-mile drive to Searcy, and definitely shorter that her

daily travels with Amedisys.  The contract is not an exclusive one; if time would permit, and

if another, similar position were available, she could do that work as well.

Claimant’s testimony was that if she were still physically able to perform her job at

Amedisys, she would still be there.  She elaborated:  “Because I–it’s more money.  I mean,

it’s the money.  It paid very good money and paid my bills.”

Because of her job, Claimant cannot take prescription pain medication until she

arrives home at the end of her work day.  There is no prohibition against her taking over-

the-counter pain medication while working, but she does not do so because it makes her

drowsy.

Medical Exhibits

The medical records of Claimant that are in evidence, and which are contained in

Claimant’s Exhibit 1, reflect the following:

The emergency room report of December 3, 2009 from White County Medical

Center shows that Claimant presented there following a motor vehicle accident with loss

of consciousness.  X-rays showed bilateral pubic bone fractures and fractures of the left

sacral bone and iliac crest.  A CT scan of the chest, abdomen and pelvis showed a fracture

of the distal left clavicle and fractures of the left superior pubic ramus, right inferior pubic

ramus, and along both inferior pubic rami; plus a fracture of the along the superior aspect

of the left sacral ala with the fracture line apparently crossing the sacroiliac joint extending

though the posterior superior left iliac bone.  Hemorrhages were noted in the pelvic area
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as well.  A CT scan of the head revealed diffuse soft tissue swelling and injury along the

left frontal scalp/periorbital region with radioplaque debris, a left orbital floor blowout

fracture, and bilateral comminuted nasal bone fractures.

On December 8, 2009, Dr. Day performed an open reduction and internal fixation

of the left clavicle fracture.  That same day, Dr. David Hatfield performed an open reduction

and internal fixation of an orbital blowout fracture with an Alloplastic implant, along with

closed reduction of a nasal fracture with splinting.  On December 14, 2009, Day wrote that

her shoulder “has healed nicely,” but that she is dealing with pain concerning her pelvis.

He added that he was keeping her off work until she no longer has to take narcotic pain

medication.  His report of January 20, 2010 reads:

Followup of her pelvic fracture and left clavicle fracture.  She is feeling well
and having excellent progress with regard to her pain control.  She feels as
if she is ready to return to work although she is still having trouble with sitting
and riding in the [car].  Also, her endurance is still limited.

Dr. Day added that the x-ray “shows good progression of healing of her pelvic fracture.

The left clavicle films show excellent healing of her clavicle fracture.”  He wrote that she

could “go back to half days starting 01/25/2009 [sic].”

Claimant went to Dr. Spann on February 19, 2010.  He wrote:

Ms. Davis is a 30-year-old female who presents with a history of nasal and
septal fractures after blunt trauma in December 2009.  She had multiple
periorbital fractures that were repaired by an outside surgeon and she has
been referred for definitive rhinoplasty.  She reports that she has difficulty
with nasal airway breathing post injury and is unhappy with the overall
aesthetics of her nose. She does report that pre-injury she had been
considering possible rhinoplasty primarily to address the “large tip.”  She had
not been evaluated for this but had been considering it.  She is otherwise
without acute complaints.  She reports that overall her nasal ability to breathe
through the nose has been severely limited by her injury.  She reports
occasional headaches.  Her review of systems is otherwise negative.
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Spann noted that his examination showed a rightward nasal deviation, a bony prominence

at the level of the nasion, a tip that has “excessive projection with a bulbous appearance,”

and a “high leftward septal deviation and inferior rightward septal deviation.”  He added,

“[t]he nasal bones are displaced to the right.”  His impression was that she had an

“[a]cquired septal deviation resulting in nasal airway obstruction,” and wrote that because

her nasal fracture was comminuted and was still of relatively recent vintage, her rhinoplasty

and septoplasty should be delayed.  The doctor noted again that Claimant was “strongly

desiring improvement of the tip aesthetics.”

When Claimant returned to Dr. Day on March 4, 2010, she reported that she was

feeling well and that while she was occasionally having mild discomfort around the right hip

and thigh region, she was “back to full activities” and had returned to work.  X-rays of the

left clavicle showed that it had healed completely and that the films of the “pelvic fracture

does show healing and slight asymmetry of the pelvis but no displacement from prior.”  Day

stated that “[a]t this point she can resume regular duties at her own pace and added:

With regard to her residual impairment, based upon the AMA Guides to the
Evaluation of Permanent Impairment, 4th edition, she has a 3% whole person
impairment which relates to a 7% lower extremity impairment.  This is
secondary to the malalignment of the pelvis of the sacral fracture with pubic
ramus fracture.  The clavicle fracture has no impairment.

He repeated this opinion on January 12, 2012.  Claimant later presented with pain from the

clavicle hardware, and the doctor recommended removal of it.  This took place on

September 16, 2011.  Dr. Day reported on September 28, 2011 that her clavicle had

healed completely, and that she was doing well after the surgery.

On May 12, 2010, Claimant went back to Dr. Spann and reported that she was

continuing to have problems with nasal airway breathing, primarily on the left.  He wrote
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that his examination showed that she has “continued high left nasal deviation,” along with

“evidence of chronic airway obstruction.”  Her nasal root was still deviated to the right.  He

recommended delaying the rhinoplasty to allow the nasal bone fragments to consolidate,

and performing the septoplasty at the same time.  On December 14, 2010, he performed

the following procedures:

1. Septoplasty
2. Internal spread graft
3. Nasal fracture for airway obstruction
4. Fracture of nasal turbinates

His diagnoses were:

1. History of nasal fracture
2. Acquired septal deviation
3. Nasal airway obstruction with internal valve collapse
4. Turbinate hypertrophy

Later, on July 18, 2011, he performed a closed septoplasty.  His diagnosis was “[s]eptal

deviation with nasal obstruction.”

On October 18, 2011, Claimant returned to Dr. Spann.  He wrote that “[s]he has a

contra-abnormality of the nasal dorsum,” and for that reason, he recommended the

“injection of soft tissue filler for symmetric appearance, as well as possibility of improving

spreader gra[ft]s internally.”  The doctor also stated that “hydrocyanic acid was added to

the left nasal dorsum to achieve symmetry.”  On September 7, 2012, Spann wrote that

Claimant was “still being seen for nasal depression,” but added that she had “0 restrictions”

and was entitled to an impairment rating of “5/10% to nasal region.”  In an apparent

reference to the AMERICAN MEDICAL ASSOCIATION, GUIDES TO THE EVALUATION OF

PERMANENT IMPAIRMENT (4th ed. 1993) (hereinafter “AMA Guides”), he also wrote:  “See

Class 2 - depressed nasal area.”
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ADJUDICATION

A. Whether Claimant is entitled to an impairment rating, and attendant permanent
partial disability benefits, in connection with her nasal injury.

Claimant has contended that she is entitled to impairment ratings of (a) three

percent (3%) to the body as a whole in connection with her compensable pelvic injury; and

(b) five to ten percent (5%-10%) to the body as a whole for her compensable nasal injury.

The parties stipulated at the hearing to the validity of the first rating, leaving only the

second one to be litigated.

Permanent impairment, generally a medical condition, is any permanent functional

or anatomical loss remaining after the healing period has been reached.  Ouachita Marine

v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).  Pursuant to Ark. Code Ann. § 11-9-

522(g) (Repl. 2002), the Commission adopted the AMA Guides as an impairment rating

guide.  See AWCC R. 099.34.  A determination of the existence or extent of physical

impairment must be supported by objective and measurable physical or mental findings.

Ark. Code Ann. § 11-9-704(c)(1)(B) (Repl. 2002).  “Objective findings” are “those findings

which cannot come under the voluntary control of the patient.”  Id. § 11-9-102(16)(A)(i).

Permanent benefits are to be awarded only following a determination that the compensable

injury is the major cause of the disability or impairment.  Id. § 11-9-102(4)(F)(ii)(a).  “Major

cause” is defined as “more than fifty percent (50%) of the cause,” and a finding of major

cause must be established by a preponderance of the evidence.  Id. § 11-9-102(14).  Any

medical opinion must be stated within a reasonable degree of medical certainty.  Id. §

11-9-102(16)(B).
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In Jones v. Wal-Mart Stores, Inc., 100 Ark. App. 17, 262 S.W.3d 630 (2007), the

Arkansas Court of Appeals held that the Commission has the authority to assess its own

impairment rating in the absence of a physician-assigned impairment rating.  See also

Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994) and Polk County

v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Again, Dr. Spann on September 12, 2012 wrote that Claimant was still being seen

for “nasal depression,” and he opined within a reasonable degree of medical certainty that

her “depressed nasal area” entitled her to an impairment of five to ten percent (5%-10%)

under Class 2 of the Guides.  Page 229 of the Guides reads in pertinent part:

Criteria for Facial Impairment

. . .

Class 2:  Impairment of the Whole Person, 5% to 10%.  A patient belongs in
class 2 when there is loss of supporting structure of part of the face, with or
without a cutaneous disorder.  Depressed cheek, nasal, or frontal bones
constitute class 2 impairments.
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The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).  In light of the medical evidence, I credit Spann’s

opinion and find that Claimant would be entitled to a rating of five percent (5%) to the body

as a whole under the above provision of the AMA Guides.  The objective findings of the

depression are well-documented in the medical records in evidence.

In reaching this decision, I am aware that Ark. Code Ann. § 11-9-524 (Repl. 2002)

provides:

(a) The Workers’ Compensation Commission shall award compensation
for serious and permanent facial or head disfigurement in a sum not
to exceed three thousand five hundred dollars ($3,500).

(b) No award for disfigurement shall be entered until twelve (12) months
after the injury.

However, neither party has cited to this provision, and I cannot address it sua sponte.  See

Carthan v. School Apparel, Inc., 2006 AWCC 182, Claim No. F410921 (Full Commission

Opinion filed November 28, 2006)(improper for administrative law judge to address issues

sua sponte); Singleton v. City of Pine Bluff, 2006 AWCC 34, Claim No. F302256 (Full

Commission Opinion filed February 23, 2006), rev’d on other grounds, No. CA06-398 (Dec.

6, 2006) (unpublished)(same).  Even if this were not the case, I could not find that this

provision controls here.  In Fayetteville School Dist. v. Kunzelman, 93 Ark. App. 160, 217

S.W.3d 149 (2005), the Arkansas Court of Appeals made clear that § 11-9-524 applies

strictly to permanent conditions regarding appearance–not functionality.  The medical

evidence demonstrates that Dr. Spann was treating Claimant for a “[s]eptal deviation with
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nasal obstruction.”  This has continued since her two septoplasty procedures, with the

doctor giving her injections of soft tissue filler for not only for “symmetric appearance,” but

also for the “possibility of improving spreader gra[ft]s internally.”  This comports with

Claimant’s credible testimony that she continues to have breathing problems associated

with her nose, and that the injections are addressing it.

Consequently, after due consideration, I find that Claimant has proven by a

preponderance of the evidence that she is entitled to an impairment rating of five percent

(5%) to the body as a whole in connection with her compensable nasal/facial injury.  In so

doing, I further find that Claimant’s December 3, 2009 work-related motor vehicle accident

is the major cause of her permanent impairment.

B. Whether Claimant is entitled to wage loss disability benefits.

Claimant has contended that as a result of her compensable injuries, she is entitled

to wage loss disability benefits.  Respondents have argued otherwise.

Claimant’s pelvic and nasal injuries, for which she has been assigned impairment

ratings, are unscheduled.  Cf. Ark. Code Ann. § 11-9-521 (Repl. 2002).  Her entitlement

to wage loss disability benefits is controlled by Ark. Code Ann. § 11-9-522(b)(1) (Repl.

2002), which states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of
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other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  As the Arkansas

Court of Appeals noted in Hixon v. Baptist Health, 2010 Ark. App. 413, 375 S.W.3d 690,

“there is no exact formula for determining wage loss . . . .”  Pursuant to § 11-9-522(b)(1),

when a claimant has been assigned an impairment rating to the body as a whole, the

Commission possesses the authority to increase the rating, and it can find a claimant

totally and permanently disabled based upon wage-loss factors.  Cross v. Crawford County

Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).

To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must prove by a preponderance of the evidence that she sustained permanent

physical impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  The wage loss factor is the extent to which a

compensable injury has affected the claimant’s ability to earn a livelihood.  Emerson Elec.

v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).  In considering factors that may

impact a claimant’s future earning capacity, the Commission considers her motivation to

return to work, because a lack of interest or a negative attitude impedes the assessment

of his loss of earning capacity.  Id.  The Commission may use its own superior knowledge

of industrial demands, limitations, and requirements in conjunction with the evidence to

determine wage-loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635

S.W.2d 276 (1982).  Finally, Ark. Code Ann. § 11-9-102(4)(F)(ii) (Supp. 2011) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
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condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Major cause” is more than fifty percent (50%) of the cause, and has to be established by

a preponderance fo the evidence.  Ark. Code Ann. § 11-9-102(14) (Supp. 2011).

“Disability” is the “incapacity because of compensable injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

compensable injury.”  Id. § 11-9-102(8).

The evidence that was adduced at the hearing reflects the following:

Claimant is 33 years old and has an associate’s degree from Ozarka College.  In

addition to being a certified nursing assistant, she is a licensed physical therapy assistant.

She has held this latter designation since 2002.  In this capacity, she has worked in

hospitals, long-term care facilities, schools, and daycare facilities.  In 2009, she became

employed at Amedisys.  As the parties stipulated, her employment there entitled her to the

maximum compensation rates.  Claimant earned $46.00 per patient per day there and,

prior to her injury, saw up to ten patients a day.  The job was not only physically

demanding, it required that she travel extensively–visiting patients within a 50-mile radius

of Amedisys’ location in Searcy.

It was in Searcy that she was involved in a work-related motor vehicle accident.  Her

car was broad-sided by a tractor/trailer rig.  As a result, Claimant suffered the numerous

injuries recounted above, including multiple pelvic fractures and bilateral comminuted nasal

fractures.  Dr. Day assigned Claimant an impairment rating of three percent (3%) to the

body as a whole in connection with her pelvic fractures, and Respondents have accepted

this.  As for her nasal fractures, I have found that Claimant is entitled to a rating of five
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percent (5%) to the body as a whole under the Guides.  She has undergone two surgical

procedures on her nose, and must periodically undergo filler procedures as well to

address, inter alia, her breathing problems.

Although Claimant has been released to full duty, she still suffers from problems

related to the accident.  Because of the pelvic fractures, she has pain in her bilateral hips.

Driving in or riding a vehicle aggravates it–and this is corroborated by her medical records.

Her job requirements prevent her from taking pain medication until after she gets home

from work.  She still must undergo filler treatments to her nose.

I find that Claimant was highly motivated to return to work.  This is illustrated not

only by her admission that she sought a full release from Dr. Day, who treated her pelvic

injuries, but the fact that upon her release, she went back to work for Amedysis for around

a year.  But I credit her testimony that because of her physical problems cited above, she

was unable to continue working there.  Consequently, she took a job in a nursing home in

Heber Springs.  This position paid less than her job at Amedisys–even after they reduced

her patient load after she returned to work–but had much less strenuous driving

requirements and the aid of a tech to perform some of the more physically demanding

aspects of the job Claimant had to perform elsewhere.  When this position declined,

Claimant contracted to perform therapy services in the Mountain View School District.  Due

to, inter alia, the fewer days of services performed, this paid even less than the nursing

home job.  However, the physical requirements are not as great as at Amedisys.  I credit

Claimant’s testimony that, but for her work-related injuries, she would still be working at

Amedisys.
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In sum, I find that after considering Claimant’s age, education, work experience, the

nature and extent of her injuries, and all other relevant factors, she has sustained a five

percent (5%) impairment to her wage earning capacity in connection with her compensable

pelvic and nasal injuries that occurred on December 3, 2009, over and above her

impairment ratings for those injuries.  In so doing, I find that these injuries are the major

cause of her wage-loss disability.

C. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  I find that Respondents have controverted Claimant’s entitlement

to additional permanent partial disability benefits and to wage loss disability benefits.  Her

counsel is thus entitled to a controverted attorney’s fee on all indemnity benefits awarded

herein to her pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this award

shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809 (Repl.

2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee awarded herein,

one-half of which is to be paid by Claimant and one-half to be paid by Respondents No.
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1 in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).  See Death & Permanent

Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


