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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on August 23, 2013,
at Marion, Crittenden County, Arkansas.

Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney at Law,
Jonesboro, Arkansas.

Respondent represented by the HONORABLE SUSAN M. FOWLER, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to workers’ compensation benefits.  On August 23, 2013, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.  The parties stipulated

that the claimant’s average weekly wage of $573.00, which generates compensation benefit rates

of $382.00/$287.00, for temporary total/permanent partial disability.

The testimony of Earnest Stean Daniel and Vivian Elis Tacker, coupled with medical

reports and other documents comprise the record in this claim.

DISCUSSION
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Earnest Stean Daniel, the claimant, with a date of birth of December 29, 1949, has a 12th 

grade education.  The claimant did not graduated high school but did obtain her GED.  The

claimant commenced her employment with respondent on September 26, 1997.  The claimant

discussed her job responsibilities during the past two (2) years in her employment with

respondent:

     With Wal-Mart a cashier - - a cashier and working in
electronics, a sales clerk, and stocker. (T. 9-10).

The claimant maintains that prior to July 5, 2012, she did not have any physical problems.

The claimant worked at the Wal-Mart Store in West Memphis, which is open twenty-four

hours. The testimony of the claimant reflects that on July 5, 2012, she was working in electronics

putting out stock.  The claimant offered that in performing the afore job she was lifting all types

of electronics.  The claimant maintains that she injured her back while lifting a TV in electronics

at approximately 2:00 a.m.  Regarding the afore injury, the claimant’s testimony:

     I was lifting a TV off of a pallet, and upon lifting the TV, I felt a
pull - - in my lower back.  I felt a pull in my lower back. 

     I just sat the TV down and I stood up slowly.  I sat the TV down
and I stood up slowly, and then, I waited until the pain, you know,
quieted down; and so, I waited a while and I went back to work. 
(T. 11).

The claimant noted that she was working by herself, and, as such, there was not anyone else

around that might have witnessed the incident.  

The claimant’s work shift ended at 7:00 a.m. The claimant acknowledged that she did not

tell anyone about her back injury following the occurrence at approximately 2:00 a.m.,

explaining:
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     I didn’t tell anyone that - - about my injury, because when I got
it, you know, I felt that it was going to go away.(T. 12).

After getting off work, the claimant testified that she went home and attempted to rest, which is

what she typically does.  The claimant explained that after getting up from her rest she had pain

in the lower part of her back in the middle.  

In addressing her normal work day at respondent in July 2012, the claimant explained that

she was “something like a floater”.  The claimant elaborated:

     Yes, you know, it would change practically every night, three or
four different things you would be doing, but that particular night, I
was assigned to electronics. (T. 13). 

The claimant testified that her normal shift was from 10:00 p.m. until 7:00 a.m.  

The testimony of the claimant reflects that she worked her regular shift following the July

5, 2012, back injury.  Specifically, the claimant maintains that she reported for work at 10:00

p.m. on July 5, 2012, although she was in pain.  The claimant continued to work thereafter.  As

to when she first let someone in management at respondent know of her back injury, the claimant

testified:

     I really don’t know the specific date, but I told my manager, one
of the managers name Corrie, about my pain.  

     Uh-huh.  (Witness nodding head up and down.)  And I went to
the - - I actually went to the doctor, to my personal doctor.

     I went and saw Dr. Figures, and I let her know what was going
on; and so, she took me off of work duty.  (T. 14-15).

The claimant confirmed that she first visited Dr. Figures about her back pain, which she

attributed to the July 5, 2012, work-incident, on September 17, 2012.  

The testimony of the claimant reflects that after being furnished with the September 17,
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2012, off-work slip by Dr. Figures she provided it to her manager.  The claimant offered

regarding the progression of her back complaints between July 5, 2012, and September 17, 2012:

     Well, it had got worse, I was having spasms and had to have
pain pills and all of that.

     And I was taking those pain pills for the spasm for, like, every
four hours, and it was just putting me out, and even I wanted to go
back to work.  I wanted to go back to work, and couldn’t take the
medicine if I did come back.  (T. 15).

Financially, the claimant testified that she could not afford to take off from work:

     No, I could not afford to.  That’s why I was really wanting to go
back to work.  Actually, I hadn’t been too long transferred there,
and I was afraid that I was going to loose (sic) my job.  I was afraid
of loosing (sic) my job. (T. 16).

The claimant explained, regarding the duration of her assignment to the West Memphis Wal-

Mart store:

     Yes.  I transferred from out of Jonesboro Wal-Mart on
Highland, and I also had worked at Sam’s, and I transferred from
Parker Road, and then, from Parker Road to Sam’s there in
Jonesboro, and then, from Sam’s on Highland, and then, I got my
transfer from Highland here in West Memphis. (T. 16).

The claimant testified that she reported her low-back problem to Corrie, who she

described as “overnight manager, floor manager”.   The testimony of the claimant reflects,

regarding the afore:

     Well, actually, I just told her I needed to talk to her, and I
showed her the note that Dr. Figures had gave me, and she told me
that she couldn’t let me work that night. (T. 17).

The claimant explained that the note was an off-work slip.  The claimant maintains that she

elaborated on her low back problem during her conversation with her supervisor:



5

     I told her - - I told her that I had got hurt, you know, there at
Wal-Mart, and she told me I couldn’t work. (T. 17).

The claimant testified that she told her supervisor that she was lifting a TV at the time of her

injury.  The claimant’s testimony reflects that her conversation with her supervisor occurred on

or about September 17, 2012, following her visit to Dr. Figures.  The claimant testified that she

paid for the cost of her treatment under the care of Dr. Figures, through her health insurance

which was provided through her employment.

The testimony of the clamant reflects that after relaying her July 5, 2012, low back injury

to her supervisor and furnishing the off work slip of Dr. Figures, she was advised by same to talk

to Ms. Vivian Tacker, the personnel manager.  The claimant added that Ms. Tacker helped her to

fill out some paperwork.  Thereafter, the claimant was sent to Coast-to-Coast Medical by

respondent.  The testimony of the claimant reflects:

     Yes.  As a matter of fact, I think it was the same day, they had
one of the managers to escort me up there to Coast-to-Coast. (T.
25). 

The claimant was seen at Coast-to-Coast Medical Clinic on October 12, 2012, pursuant to

the directions of respondent.  The claimant maintains that her low back pain had not gotten any

better at the time of the October 12, 2012, visit.  The claimant noted that she was provided

medication during the October 12, 2012, visit.  The claimant confirmed that she treated at Coast-

to-Coast Medical through October 26, 2012.  Thereafter, the claimant testified that she was

referred to Dr. Hood at Delta Orthopedics.

The testimony of the claimant reflects that the bilateral paraspinal muscle spasms cited by

Dr. Hood during his physical examination of her were symptoms she had experienced in her low
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back since the July 5, 2012, work-incident/accident.  Regarding the frequency of the low back

muscle spasms, the claimant testified:

     As long as I’m not taking the medication, I experience it.  I
would just say (sic) bed bound.  I couldn’t drive.  I couldn’t do
anything you know, especially after I take the medicine, because it
would just make me - - make me groggy? (T. 19).

The claimant added regarding the spasms, without taking the medication:

     I would have a muscle spasm in my lower back, just say, I
would hurt all day long if I didn’t take the medication. (T. 19). 

The testimony of the claimant reflects that her supervisor took her off work on September

17, 2012, when she was provided the off work slip authored by Dr. Figures.  The claimant

testified that she remained off work until March 16, 2013.   The claimant maintains that the sole

reason she was off work during the afore was because of her low back condition.  

The claimant testified that she continued to experience muscle spasms in her lower back

throughout the period that she treated with Dr. Hood in December 2012, and that she took

medication to alleviate the same.  Thereafter the claimant was sent to Dr. Rodney Olinger in

Memphis on a couple of occasions as well as by Dr. Autry Parker in his office who attempted to

help with her pain level.  

The claimant explained that she used her Blue Cross Blue Shield to pay for her treatment

under the care of Dr. Figures, Dr. Hood, Dr. Olinger and Dr. Parker.  In addition to her health

insurance the claimant paid for the afore medical treatment with her credit cards and  out-of-

pocket.  The claimant explained that she had to pay the co-pays and other expenses that the

health insurance did not pay.  The claimant also went to Crittenden Memorial Hospital in

December 2012, in connection with her low back injury.  
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The claimant denies ever having treatment in connection with her low back prior to July

5, 2012.  The claimant also denies taking any medication, pain pills or otherwise, relative to her

low back before July 5, 2012. 

The testimony of the claimant reflects that she returned to work at respondent on March

16, 2013, as a cashier.  Regarding residual symptoms of the July 5, 2012, low back injury, the

claimant testified:

     I’m still experiencing lower-back symptoms.  I can’t take the
medicine on the job, but I can take some when I get home.  I’m still
having trouble with my back. (T. 23).

The claimant testified that the last doctor she saw for her low back pain was Dr. Figures, her

primary care physician.  The claimant’s testimony reflects that she continues to take prescription

medication for the low back muscle spasms.  As far as the frequency that she takes the afore, the

claimant testified:

     Oh, when I get home and if it’s just real unbearable, I will take
it.  I just take one at nighttime and, you know, it relaxes me.  I be
so tired I just go to sleep. (T. 24).

The claimant offered that she feels that she continues to require medical treatment for her July 5,

2012, low back injury.  The claimant explained that she may take something like Advil or other

over-the-counter medication for pain from the July 5, 2012, injury.  The claimant added that she

hates taking medicines.

The claimant explained that she was referred to Dr. Hood at Delta Orthopedics by Dr.

Figures, her primary care physician.  The claimant added that she was seen by Dr. Olinger

pursuant the referral of Dr. Hood.  The claimant testified that she was referred to Dr. Parker by

Dr. Olinger.
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The claimant testified about the impact that her low back condition from the July 5, 2012,

accident has had on her ability to perform her job at respondent: 

     When I’m at work and I start hurting, I just - - sometimes I just
stand for a while, and then, if it’s a heavy object or something I - -
you know, my customers help me.   Plus, I have one of those little
guns that you aim, and just aim at it.

     Yes, when I’m checking - - when I’m checking.  But yes, it has
limited me some in my work, but I just press my way through it,
because I have to live. (T. 26).

The testimony of the claimant reflects that she enjoys working at Wal-Mart, and wants to

continue in the employment of same.  The claimant offered, however, since the July 5, 2012, low

back injury:

     Yes, I need some help.  I do.  Out of the pocket and all that
expense I was out of, and then, the time.  I just need some help.  
(T. 26-27).

The claimant continued regarding the presence of muscle spasms in her low back prior to July 5,

2012:

     I haven’t had any muscle spasm.  I - - since that July - - since
that time, after that, that’s when everything just went chaos for me. 
My back , and the, being off in pain, and muscle spasms and taking
pills.  I hate taking medicine and just taking it, and then, just being
out, and then, just hadn’t had any yet. (T. 27).

During cross-examination, the claimant confirmed that she injured her back on July 5,

2012, while lifting a televison set by herself; that there were no witnesses; and that she did not

report the injury on the day it occurred.   The testimony of the claimant reflects that she

continued working for five (5) hours after the injury.  The claimant continued to work her regular

full schedule following the July 5, 2012, injury, without missing time from work until she was
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seen by Dr. Figure on September 17, 2012.  The claimant acknowledged during the afore period,

she did not tell anybody that she was having problems with her back before she was seen by Dr.

Figures.

The claimant acknowledged that the policy of respondent is that injuries at work are

supposed to be reported.   In explaining why she did not follow the reporting policy of

respondent, the claimant testified:

     I didn’t report it, because I just had transferred there, and I
wanted to continue to work, I needed my job.  I was afraid of
losing my job. 

     Yes, I was.  I never had that to do - - (T. 29).

Regarding any disciplinary problems or any problems at work during her employment

with respondent, the claimant testified:

     When I came to Wal-Mart here, I had my manager, overnight
manager here at Wal-Mart, put me in a whole lot of pressure, and I
just didn’t want to make matters - - you know, by reporting that.  I 
wanted my job.  I did not need anymore pressure from him.  He’s a
manager here at Wal-Mart. (T. 30).

The claimant also offered regarding her failure to report the July 5, 2012, back injury:

     Well, you know, I didn’t know that injury was that bad, but
you’re right, I did not report it. (T. 30). 

The claimant explained why she did not report the injury to respondent at the point in time she

went to the doctor on her own:

     The only thing I was thinking of during that time is just seeing
my doctor and getting some medication to help with my pain and
coming back to work, going back to work. (T. 30-31).

The claimant maintains that when she saw Dr. Figures she told her what was going on
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with her back.  The claimant testified regarding the afore:

     I told her what had happened by me lifting the TV and all of
that, and she gave me medication. (T. 31).

The claimant testified that it would be a surprise to her if the records of Dr. Figure did not

contain the history of her injuring her back lifting the television, explaining:

     It would be surprising, because she put me on a limitation of
lifting.

     Yes, and she told me not to lift over five pounds. (T. 31).

The testimony of the claimant reflects that she provided the off-work slip authored by Dr.

Figures to her supervisor.  The claimant confirmed upon furnishing the off-work slip to her

supervisor she was informed by same that she couldn’t accommodate the restrictions and that she

could not work that night.  As to whether she informed her supervisor that she had hurt her back

when she took the restrictions to her, the claimant testified:

     I believe I did.  Yes, I did.  I told Ms. Corrie that. (T. 32).

The claimant acknowledged that she was not allow to work her shift on September 17, 2012,

once she provided the off-work slip to her supervisor.  The testimony of the claimant reflect:

     When I took Ms. Corrie that note, she told me that I could not
work.

     And she told me to see the personnel manager. 

     That was Ms. Vivian.

     I saw her that - - yes, that first, that morning when she came in
there. (T. 32). 

As to whether she told Ms. Tacker that she had suffered a work-related injury that resulted in
restricted duty, the claimant testified:



11

     Yes, I believe I told her, yes. (T. 33).

The claimant denied that she saw any other doctor between her September 17, 2012, visit

with Dr. Figures and the October 12, 2012, visit to Coast-to-Coast Medical.  The claimant

acknowledged that respondent sent her to Coast-to-Coast Medical on the very day that she

reported her work-related injury.  The claimant acknowledged that she did not see the doctors at

Coast-to-Coast Medical, respondent’s designated medical provider, on September 17, 2012, but

rather on October 12, 2012.  Regarding the lapse of approximately one (1) month between the

afore dates, the claimant testified:

     No.  It was - - something else happened in between that time.  I
say - - it was something in between, but I cannot say it was a
month.  I don’t know. (T. 34).

The claimant acknowledged that when she went to see Ms. Tacker, she helped her fill out

some paperwork, the first time in September 2012.   The claimant is uncertain if she filled out

paperwork with the assistance of Ms. Tacker in September 2012, to get medical leave time off. 

The claimant’s testimony reflects:

     I don’t know what month I filled out paperwork.

     But I did fill out paperwork.  I don’t recall the month. (T. 34).

The claimant acknowledged applying for short-term disability benefits, which she actually

received from the Hartford.  The claimant confirmed that she applied for the short-term disability

benefits in September 2012, after she had seen Dr. Figures.  The claimant denies collecting 

short-term disability benefits checks before she went to Coast-to-Coast Medical on October 12,

2012.  
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The claimant testified that she did not work between September 17, 2012, and March

2013.  The pay history records of respondent reflect that the claimant was paid on September 21,

2012, and that the claimant received payment worth eighty hours of work on October 5, 2012. 

The claimant explained that she used her sick leave.

During re-direct examination that claimant testified that had she considered her July 5,

2012, back injury to be a major injury she would have reported it her supervisor.  The claimant

added regarding the afore:

     The way it was feeling, going and coming, I felt that I could just
work my way through it.  I just thought I could. 

     As the time progressed, the symptoms got worse.  It got worse. 
It was getting unbearable. (T. 36).

Ms. Vivian Elise Tacker testified that she has been employed as Personnel Coordinator at

the Wal-Mart in West Memphis for the past twelve years.  Ms. Tacker testified that she has never

fired anyone for filing a workers’ compensation claim.

Ms. Tacker testified that in September 2012, the claimant came and talked to her after she

was not allowed to work because of restrictions in an off work slip.  Ms. Tacker testified that the

claimant did not tell her that she had a work injury at the time of the afore.  If the claimant had

reported to her during the September 2012, meeting that she had suffered a work injury, Ms.

Tacker’s testimony reflect:

     We would sit down, fill out paperwork, right at that time, we
wold ask management to escort her to our company doctor, which
is Coast-to-Coast.  They bring back the paperwork, if there’s
restrictions, then, we work with them.  We find a job that will work
with that capacity, if it’s door greeter; I mean, if they can’t lift
anything, we usually put them at the door. (T. 39-40).



13

Ms. Tacker testified that if the restrictions are as a result of a work-related incident, which is

reported as such, accommodations are provided.  If the restrictions are not reported as work-

related, accommodations are not provided, and the employee is asked to take a leave of absence,

which is what in the present claim.

Ms. Tacker’s testimony reflects that the claimant took leave of absence after providing

the off work slip with restrictions.  Ms. Tacker testified that in September 2012, a medical leave

of absence was completed by the claimant.  Ms. Tacker noted that the claimant did fill out

portions of the paperwork , however did not mention a work-related injury.  

The testimony of Ms. Tacker reflects that in October 2012, the claimant did come back

and tell her that this was a work-related injury.  Ms. Tacker testified that she had an opportunity

to ask the claimant why she did not report the back complaint as a work-related in September

2012.   Ms. Tacker maintains that the claimant did not really give an answer to the inquiry.  Ms.

Tacker testified that as soon as the claimant reported her back complaint as work-related , “we

took the steps to get her to our doctor”. (T. 41).

Ms. Tacker testified what she would have expected of Ms. Corrie had the claimant

relayed that her low back complaint and corresponding work restriction were product of a work-

related injury:

     Either they will go ahead, even before I get to work at 7:00, and
get them to fill the paperwork out, and then, when I come in at
7:00, then, we schedule them to go to the company doctor. (T. 42).

The claimant returned to work at respondent on March 17, 2013.

During cross examination, Ms. Tacker testified that she did not know of any complaints 

as to the manner that the claimant performed her job at the Wal-Mart in West Memphis.  Ms.
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Tacker’s testimony reflects that she considers the claimant to be a good employee.   Ms. Tacker

acknowledged that information contained on a “workers’ compensation request for Medical Care

Form” contains information that was completed by her on behalf of respondent. (CX #1, p. 6). 

Ms. Tacker testified that at the time the document was completed on October 12, 2012,

respondent was aware that the claimant was claiming that her back complaint occurred on July 5,

2012, at work. 

The medical records of Coast-to-Coast Medical of the claimant’s October 12, 2012, visit

reflects that the claimant relayed that she informed respondent in July 2012, of the work-related

injury.  Ms. Tacker testified that respondent was not notified until October 2012, that the

claimant was claiming her restrictions grew out of a work-related incident.  After the October 12,

2012, notice, Ms. Tacker testified regarding the actions of respondent regarding the claimant:

     We went by what the doctor stated.  If they give her restrictions,
then, we work with them.  (T. 45).

Ms. Tacker testified that she is not sure whether the claimant was offered to return to any sort of

light duty or modified-duty position in October 2012. 

Ms. Tacker identified the claimant’s supervisor during the pertinent period as Ms. Corrie

Acorn, who was a co-manager, overnight.  Ms. Acorn is no longer in the West Memphis store of

respondent, having just transferred out to California.  Ms. Tacker noted that respondent pays a

portion of the premiums for the employees’ short-term disability .  There is evidence in the

record to reflect that the claimant received a check in the amount of $907.57, around November

21, 2012, and that on December 3, 2012, she received a check in the amount of $1,360.49, both

for short-term disability benefits. 
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The medical in the record reflects that the claimant was seen by Dr. Koyia Figures, her

primary care physician, on September 17, 2012, with a complaint of low back pain.  During the

afore visit the claimant underwent x-rays of the lumbar spine.  Dr. Figures authored an off work

slip in conjunction with the claimant’s September 17, 2012, visit.  The afore reflects:

To Whom It may concern;
Due to illness, Ms. Daniel cannot lift anything weighting more than
5 lbs.  If you have questions or concerns please call me. (CX #1, p.
3). 

The claimant underwent the above-mentioned x-rays at Crittenden Regional Hospital, Diagnostic

Imaging Department.  The September 17, 2012, radiology report regarding the afore contains

hand-written notes of Dr. Figures which reflect:

Essentially, inflammation (arthritis) in her pelvis.
Tx: (1)   Meloxicam 15 mg. po . . . 
       (2)   No lifting of anything >5 lbs.
       (3)    PT 2x 1wk x 3 wks. (RX #1, p. 8). 

There is evidence in the record to reflect that the respondent completed a claim reporting

form on October 12, 2012, pursuant to the claimant’s report of having suffered a work-related

injury on July 5, 2012.  The afore documents reflect that the respondent was notified of the

claimant’s claim on October 12, 2012.  The documents associated with the reporting reflect the

claimant’s history of suffering the injury in the electronic department on the 3rd shift. (RX #2, p.

1-4).  In addition to completing an “Associate Statement – Workers’ Compensation”, the

claimant also completed an Employee’s Notice of Injury form, Form AR-N, on October 12,

2012. (RX #2, p. 5-7).

On October 12, 2012, the clamant was referred by respondent to Coast-to-Coast Medical,

respondent’s designated medical provider.  The claimant’s complaint was diagnosed as “lumbar
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strain/low back pain”, by the provider at Coast-to-Coast Medical.  The claimant was provided

treatment in the form of a steroid injection, pain meds and muscle relaxers, during the afore visit,

along with work restrictions.  The history contained in the Physician’s Report of October 12,

2012, is consistent with the testimony provided by the claimant during the hearing before the

Commission in this claim.(CX #1, p. 6-11).

The claimant was again seen at Coast-to-Coast Medical on October 19, 2012, in follow-

up to the earlier October 12, 2012, visit.  The claimant had not filled the previous prescriptions. 

(CX #1, p. 12-15).  At the time of her follow-up visit to Coast-to-Coast Medical, efforts were

make to refer her for an orthopedic evaluation. (CX #1, p. 16-19;22-23).

On November 29, 2012, the claimant was evaluated at Delta Orthopedic by Dr. Michael

Hood pursuant to a referral of Dr. Figures.  The November 29, 2012, report of Dr. Hood

regarding the claimant’s visit reflects, in pertinent part:

CHIEF COMPLAINT:   Low back pain.

HISTORY OF PRESENT ILLNESS:   Ms. Daniels is a 62 year old
with a four-month history of back pain.  She states it initially began
at work when she was lifting groceries repetitively and had
excruciating low back pain.  She had been unable to work for three
months because of the low back pain.  She feels depressed because
of the pain.  She has had a Medrol Dosepak and an intramuscular
corstisone injection a month ago which did not help at all.  She has
tried physical therapy for two weeks which did not help.  She has
pain with lifting.  There is no leg pain.  No numbness or tingling. 
No loss of bowel or bladder control.

*          *          *

PHYSICAL EXAMINATION: On physical exam, she is awake,
alert, oriented x3 , in no acute distress.  Examination of her lumbar
spine reveals severe guarding with any attempted lumbar range of
motion.  Diffused tenderness to palpation.  No muscle spasm.  On
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gait analysis, she is able to perform tandem gait without difficulty. 
She is unable to do heel-to-toe gait.  She is unable to rise on her
toes or walk on her heels.  Single-leg heel rise is unable to be
performed bilaterally.  Examination of bilateral lower extremities
reveals negative seated and supine straight leg raise.  Popliteal
angles of 40 degrees bilaterally.  She has 5/5 hip flexion, knee
flexion, knee extension, ankle dorsiflexion, ankle plantarflexion,
EHL, and FHL.  Light touch sensation is intact; L2 through S1
reflexes are physiologic and symmetric.  Babinski’s are
downgoing.  No clonus.  She has pain with axial load of the
shoulders.  She has pain with axial load of the cervical spine.  She
has pain with rotation of the shoulders.

X-RAYS: AP and lateral of the lumbar spine dated 09/17/2012,
negative x-rays of the lumbar spine.  Spina bifida occulta at L5. 
Impression: Spina bifida occulta at L5.

IMPRESSION: Mechanical low back pain. 

PLAN: I have some mild suspicions of secondary gain as she does
have some positive Waddell’s signs on physical exam.  She has
failed to respond at all to all conservative measures.  She has
benign-appearing x-rays and no neurologic symptoms.  However,
she has not filed a Workers’ Compensation claim and has not filed
for disability.

I discussed my treatment rationale with the patient which would
include repeating Medrol Dosepak as well as Flexeril and Mobic. 
We discussed restarting physical therapy.  She declines that at this
time.  At this time, I do not see any indication for an MRI as she
has not had any neurologic symptoms.  I will see her back in two
weeks to see how she does with this treatment regimen. (CX #1, p.
24-25). 

The claimant was seen in follow-up by Dr. Hood on December 12, 2012.  The report regarding

the afore visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: She reports increasing pain
after sitting for a long period of time.  At her last visit, we trialled
(sic) repeat of the Medrol-Dosepak, Flexeril, and Mobic.  She
declined physical therapy.



18

She continues to complain of excruciating pain in her low back. 
She denies leg pain.  No numbness or tingling.

*          *          *

PHYSICAL EXAMINATION: On physical exam, she is awake,
alert, oriented x3, in mild distress.  She has a depressed affect.  She
becomes tearful during examination.  Has tenderness along the
entire lower back bilateral paraspinal muscle spasm.  Essentially,
no range of motion in the lumbar spine.  She turns her entire body
left and right rather than rotating at the lumbar spine.  Flexion and
extension arc is maybe 5 to 10 degrees total.  She has a negative
seated and supine straight leg raise.  She rises from a seat with use
of her arms for support but has 5/5 strength and hip flexion, knee
flexion, knee extension, ankle dorsiflection, ankle plantarflexion,
EHL, and FHL.  Light touch sensation is intact.  L2 through S1
reflex is physiologic and symmetric.  Babinski’s downgoing.  No
clonus.

IMPRESSION: Mechanical low back pain.

PLAN: I discussed again with Ms. Daniel my thoughts and
concerns about her mechanical low back pain.  She appears
depressed.  She had been unable to work for four months.  She has
medial bills that are accumulating and would like to know exactly
what is going on with her back.  I explained to her that I feel that
this is related to arthritic changes.  She is not having any nerve
symptoms.  Her x-rays are again reviewed, which show some mild-
to-moderate arthritic changes in the lumbar spine.  

We discussed obtaining an MRI as Dr. Figures has told the patient
that may be the next step fo her.  I explained to her that I am not
sure how much information we will gain from an MRI as she is not
having any signs or symptoms of nerve impingement.  However,
we will order an MRI , take a look at the facet joints more closely,
see if there is an area that may respond to facet injection.  I will she
her back after the MRI.  I have explained to her that without any
resolution of source for symptoms from the MRI, my next
recommendation will be to seek the expertise of a spine surgeon
for further evaluation as we have exhausted all conservative
measures over the course of last four months without any
improvement whatever.  (CX #1, . 26).
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The claimant was next seen by Dr. Hood on December 29, 2012, in follow up of her MRI of the

lumbar spine.  The office note regarding the afore reflects, in pertinent part:

PHYSICAL EXAMINATION: On physical exam, she is awake,
alert, and oriented x3.  Mild depressed affect.  She has tenderness
along the entire low back with paraspinal muscle spasm bilaterally,
essentially no range of motion of the lumbar spine. .   .   .    . 

X-RAYS: MRI images and report are reviewed, which show
minimal degenerative disc disease without any canal encroachment
or foraminal stenosis.  Impression: Negative MRI of the lumbar
spine. 

IMPRESSION: Medical low back pain.  

PLAN: I discussed with Ms. Daniel my thoughts and concerns
about her mechanical low back pain.  We had exhausted all
conservative measures with the exception of physical therapy,
which she continues to decline.  She has had no improvement in
her symptoms.  We obtained MRI, which is essentially normal. 
Her x-rays revealed minimal degenerative changes in the lumbar
spine, certainly nothing that I can base the degree of her symptoms
on.  I have explained to her that at this point I have no solutions or
alternative to her low back pain.  Physical therapy again was
declined.  She would like a second opinion.  I will make referral to
Dr. Olinger for evaluation of mechanical low back pain.  I will see
her back on as needed basis. (CX #1, p. 28). 

The medical in the record reflects that the claimant was seen at SMC Humphreys Office

on January 23, 2013, by Dr. Rodney G. Olinger, a Memphis Orthopedic surgeon, pursuant to the

above referral of Dr. Hood, for her low back pain.  The January 23, 2013, chart notes of the afore

visit reflects, in pertinent part:

Ms. Daniels comes in today.  She is a 63-year-old female sent by
Dr. Hood with a chief complaint of low back pain.  This began in
July of 2012.  She works in electronics at Wal-Mart, hurt her back
lifting, was denied Workers Compensation according to her, and
has since been having low back pain, occasionally pain into the
right leg mostly at night, not really when she is up and about.  It
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hurts her to bend and lift or when sits for a long period of time it
bothers her.  She does not get relief with lying down.  The
symptoms are not true of a mechanical-type of pain which gets
better with unloading the spine.  She has been through physical
therapy without response.  Has been on medications and has had an
MRI scan.  Now she is here for further evaluation.  Ninety percent
of her pain is back pain. 

*          *          *

Physical Exam:
She stands 5 feet 2 inches.  She weighs 158 pounds.  She has no
gross abnormalities of the low back or lower extremities.  Most of
her pain is over the lower lumbar level, about L5.  There is really
not much pain in the SI joints.  She has really negative straight-leg
raising bilaterally.  She holds her leg stiffly.  She has good strength
in both lower extremities in the isiopsoas, quadriceps, plantar
fexors, and extensors of both sides.  She has 1+ reflexes at the
knees and ankles.  She has no definite sensory deficit and has good
peripheral vasculature, normal skin turgor.  She does have positive
loading of the axial spine which is a positive Waddell test.  

Neurodiagnostic Assessment
She does have an MRI scan of the lumbar spine.  She does have a
spina bifida at L5 and some facet hypertrophy but I do not see any
evidence of any kind of disk herniation, neural foraminal stenosis,
or source of her pain.

*          *          *

Impression:
LOW BACK PAIN (724.2)

Plan:
I do not see any surgical lesion on her review.  At this point I think
the only thing that would be of some benefit as she does have some
pain with extension of her back and subjective pain, would be a
trial of pain management with probably facet blocking to better get
a handle on what her pain generators are, but from a surgical
standpoint of view I do not see anything I could help her with
surgically. (CX #1, p. 29-31).  

The medical in the record reflects that the claimant was seen by Dr. Autry Parker, at SMC
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Humphreys Office, on February 7, 2013, pursuant to the pain management referral of Dr.

Olinger.  The chart note regarding the afore reflects, in pertinent part:

Ms. Earnest S. Daniels comes for evaluation of low back pain,
referred by Dr. Rodney Olinger. .    .     .

She reports that her pain began in July of 2012 while at work.  She
was working in the electronics department at Wal-mart and states
that she hurt her back lifting.  She describes pain as an 8-9 on a 10
point scale and it is present at all times.  She describes her pain as
stiffness and throbbing.  Bending, lifting, twisting, walking,
standing and sitting for long periods of time increases her pain. 
She had a round of physical therapy but states that is wasn’t
helpful.  She has not worked since July.  Work-up by her previous
treating physicians have not been able to identify any spinal
pathology.

*          *          *

Physical Exam
   Appearance: well developed, well nourished, no acute distress
Gait and Station
   Inspection: Stiff movement.  Difficulty moving to seated

position and changing positions.   

*          *         *

Motor Exam
Unable to lift legs but no compensatory muscle activation. 

*          *          *

Neural Tension Signs
Straight Leg Raise Right positive in seated
Straight Leg Raise Left positive in seated

Range of Motion

Lumbar/Thoracic Spine

Flexion limited severe
Extension limited severe



22

Right lateral bending limited severe
Right rotation limited severe
Left lateral bending limited severe
Left rotation limited severe
Paraspinous spasms Non appreciated

*         *          *

Impression:

Examination is nonfocal and effort related.  MRI negative.

Plan:

We will refer her to a chiropractor for evaluation and treatment and
she may follow-up with her primary care physician.

Prescriptions:
LORTAB 7.5 7.5-500 MG TABS (HYDROCODONE-
ACETAMINOPHEN) one tab every 6 hrs prn pain. 
(CX #1, p. 32-34 ).

The medical in the record reflects that on May 24, 2013, the claimant was seen by Dr.

Figures at Senior Health Clinic.  The report relative to the afore visit reflects, in pertinent part:

Chief Complaint/Reason for visit:
This 63 year old female presents with low back pain and diabetes.

History of Present Illness
1.  low back pain
Comments:
Patient saw neurosurgeon, Dr. Olinger, who said there was no
indication for surgery.  She was referred to Dr. Autry Parker whom
she says gave her some pain medication and recommended
chiropractor.  She continues to work at Walmart, but has decreased
her hours.  She says Dr. Parker gave her 30-day supply of
hydrocodone 3 months ago, no refills.  She continues to take
hydrocodone at bedtime.  She says her pain is currently controlled.
2.  diabetes
   The problem is stable.  Risk factors include: African American
race, family history diabetes mellitus and over age 45 years old. 
She has been managed with diet.  There are no associated
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symptoms.  There are no pertinent negatives.  Patient is compliant
with medication, follow-up, educational materials.  (CX #1, p. 35)

After a thorough consideration of all of the evidence in this record, to included the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On July 5, 2012, the employee-employer relationship existed between the parties 

during which time the claimant earned an average weekly wage of $573.00, which generates

compensation benefit rates of $382.00/$287.00, for temporary total/permanent partial disability.

3. On July 5, 2012, the claimant sustained an injury to her low back arising out of 

and in the course of her employment which rendered her temporarily totally disabled

commencing September 17 2012, through October 12, 2012, and October 19, 2012, through

March 16, 2013.

4. The claimant failed to provided notice of July 5, 2012, work-related injury to 

respondent until October 12, 2012.  Respondent failed to object to the claimant’s failure to give

notice at or before the first hearing in the claim, pursuant to Ark. Code Ann. §11-9-701(b)(2).

5. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the claimant’s injury of July 5, 2012.   

6. The respondent has controverted this claim in its entirety.

CONCLUSIONS

The claimant asserts that while within the course and scope of her employment with 
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respondent on July 5, 2012, she sustained and injury to her low back which required medical

treatment and rendered her totally incapacitated for a period of time.  The claimant seeks the

afore workers’ compensation benefits as well as controverted attorney fee.  Respondent contends

that the claimant cannot establish a compensable injury as defined in Ark. Code Ann. §11-9-102

(4)(A)(i) or (ii), occurring on July 5, 2012.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

occurred subsequent to the effective date of the afore provisions.

Compensability

The claimant asserts that she suffered an injury to her back on July 5, 2012, as a result of 

a specific incident while within the course and scope of her employment.  In order to be entitled

to workers’ compensation benefits for a specific incident injury, the claimant has the burden of

proving by a preponderance of the evidence that she suffered an accidental injury, identifiable by

time and place, that arose out of and in the course of her employment, caused internal or external

physical harm to her body and required medical services by medical evidence supported by

objective findings.  Ark. Code Ann. §11-9-102 (4)(A)(i) (Repl. 2002); Kimbrell v. Arkansas

Department of Health, 66 Ark. App. 245, 989 S.W.2d 570 (1999).

In workers’ compensation law, an employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable.  Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An aggravation is a new injury resulting
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for an independent incident, and must meet the definition of a compensable injury in order to

establish compensability.  Crudup v. Regal Ware, Inc, 341 Ark. 804, 20 S.W. 3d 900 (2000);

Farmland Ins. Co. v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).

The claimant has been employed by respondent since September 26, 1997.  At the time of

the incident which serves as the basis for the present claim, the claimant had only recently

transferred to the West Memphis store of respondent.  The claimant suffered the injury to her

back at approximately 2:00 a.m. on July 5, 2012, while lifting a television within the course and

scope of her employment.  The claimant credibly testified that she did not report the occurrence

of the injury to her supervisor or any other management personnel of respondent.  The claimant

completed her shift and went home.

The credible testimony of the claimant reflects that she did not appreciate the severity of

her July 5, 2012, injury when it occurred.  Claimant felt that the injury was minor and that the

symptoms would resolve without the need of medical treatment.  While the claimant continued to

perform her regular job duties through September 17, 2012, the symptoms attributable to the July

5, 2012, injury did not resolve but rather grew progressive worse until she sought treatment under

the care of her primary care physician.

There is no medical evidence in the record to reflect that the claimant sought or required

treatment for lumbar pain prior to July 5, 2012.  Further, the medical records reflect that the

claimant provided a consistent history of a two (2) onset of her low back pain, when she initially

sought medical treatment on September 17, 2012.  The claimant was fully aware of the policy of

respondent with respect to reporting work-related injuries, nevertheless she did not follow same

but rather sought medical treatment with her primary care physician, Dr. Figures, who placed
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restrictions on the claimant’s work activities.  The claimant provided the work restrictions to her

supervisor.  Because the claimant did not report the July 5, 2012, work-related injury when it

occurred, or any time before the September 17, 2012, doctor’s visit, the work restrictions were

not accommodated.  

The credible evidence in the record reflects that it was not until October 12, 2012, that the

claimant reported the July 5, 2012, back injury as work-related to respondent.  As a consequence

of the afore, the protocol or policy of respondent was initiated, an accident report completed and

the claimant referred to Coast-to-Coast Medical, the designated medical provider of respondent. 

The claimant’s injury was ultimately diagnosed as mechanical low back pain.  The medical in the

record reflects the presence of objective findings of injury, in the form of paraspinal muscle

spasm bilaterally along the entire low back. 

The claimant was ultimately released to return to work by her treating physician and did

so on March 16, 2013.  The evidence preponderates that the claimant suffered an injury to her

low back on July 5, 2012, when she lifted a television within the course and scope of her

employment; that the injury caused internal or external harm to her body which required medical

services and resulted in disability; that there is medical evidence supported by objective findings,

as defined by Ark. Code Ann. §11-9-102 (16), establishing the injury, and that the injury was

caused by a specific incident and identifiable by time and place of occurrence.  Respondent has

controverted this claim in its entirety.

Medical Treatment/Temporary Total Disability 

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly

provide
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for an injured employee such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.   What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. Dalton v. Allen Engineering Co., 66 Ark.

App. 201, 989 S.W.2d 543 (1999).  

The employee must prove that medical services are reasonably necessary by a

preponderance of the evidence.   The afore services may include that necessary to accurately

diagnose the nature and extent of the compensable injury, to reduce or alleviate symptoms

resulting from the compensable injury, to maintain the level of healing achieved or to prevent

further deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Food,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App.

200, 649 S.W2d 845 (1983). 

The evidence preponderates that the medical treatment received by the claimant on and

subsequent to September 17, 2012, was reasonably necessary and causally related to the July 5,

2012, compensable low back injury.  The claimant underwent physical therapy, diagnostic

studies, injections, and medication for pain and muscle spasms in connection with and treatment

of the July 5, 2012, compensable injury.  Further, the claimant was off work pursuant to medical

imposed restrictions from September 17, 2012, through October 12, 2012, and October 19, 2012,

through March 16, 2013, while within her healing period. 

The claimant sustained an unscheduled injury on July 5, 2012.  Temporary total disability

for unscheduled injuries is that period within the healing period in which the claimant suffers a

total incapacity to earn wages. Ark. State Highway & Transportation Department v. Breshears,

272 Ark. 244, 613 S.W.2d 392 (1981).  A claimant’s healing period has not ended when
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treatment is being administered for the healing and alleviation of the condition. J.A. Riggs

Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).  The evidence preponderates

that the claimant returned to the employment of respondent on March 16, 2013.  Respondent

controverted the compensability of this claim in its entirety, to include the payment of temporary

total and medical benefits.

In the present claim, the evidence preponderates that the claimant did not report her July

5, 2012, compensable injury to respondent until October 12, 2012.  Prior to the October 12, 2012,

reporting, the claimant sought medical treatment in connection with the July 5, 2012, work-

related back injury on September 17, 2012.  The September 17, 2012, medical treatment resulted

in restrictions being placed on the claimant work activities.  Respondent did not accommodate

the claimant’s work restrictions because it had not been provided notice of the work-related

nexus of the restrictions.  The claimant was not permitted to work between September 17, 2012,

and October 12, 2012.  After the reporting on the July 5, 2012, work-related injury to respondent

on October 12, 2012, the claimant was permitted to work within her restrictions until her claim

was controverted on or about October 19, 2012.  

Ark. Code Ann. §11-9-701, Notice of injury or death, provided, in pertinent part:

(a)(1)   Unless an injury either renders the employee physically or
mentally unable to do so, or is made know to the employer
immediately after it occurs, the employee shall report the injury to
the employer on a form prescribed or approved by the Workers’
Compensation Commission and to a person or at the place
specified by the employer, and the employer shall not be
responsible for disability, medical, or other benefits prior to receipt
of the employee’s report of injury. 

(b)(2)   Objection to failure to give notice must be made at or
before the first hearing on the claim. 
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There is no evidence in the record to reflect that the respondent objected to the failure of the

claimant to give notice in this claim before the first hearing.  The claimant was provided short

term disability benefits during the time she was temporarily totally disabled.  There is evidence in

the record to reflect that a portion of the premium of the short term disability insurance was paid

by respondent.

AWARD

Respondent is here in ordered and directed to pay to the claimant temporary total

disability benefits at the weekly compensation benefit rate of $382.00, for the period

commencing September 17, 2012, through October 12, 2012, and October 19, 2012, through

March 16, 2013, as a result of the July 5, 2012, compensable low back injury.  Said sums shall be

paid in lump without discount.  Respondent may claim credit for short term disability benefits

paid to the claimant during the afore period.

The respondent is further ordered and directed to pay all reasonably necessary medical,

nursing, hospital and other apparatus expenses, to include medical related milage, growing out of

and in connection with the treatment of the compensable injury of July 5, 2012.

A maximum attorney fee is herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid. 

IT IS SO ORDERED. 

________________________________________________
ANDREW L. BLOOD
ADMINISTRATIVE LAW JUDGE  
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