
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G011082

WILLIAM L. DURHAM, EMPLOYEE CLAIMANT

PRIME INDUSTRIAL RECRUITERS, INC./

ELITE WORKFORCE MANAGEMENT, 

EMPLOYER RESPONDENT

WAUSAU UNDERWRITERS INS. CO./

LIBERTY MUTUAL GROUP,

INSURANCE CARRIER/TPA RESPONDENT

WELSPUN PIPES, INC., ET AL. INTERVENORS

OPINION FILED JULY 30, 2013

Hearing conducted before ADMINISTRATIVE LAW JUDGE S. DALE
DOUTHIT in Little Rock, Pulaski County, Arkansas.

Claimant was represented by HONORABLE M. KEITH WREN, Attorney at
Law, Little Rock, Arkansas.

The respondents were represented by HONORABLE MICHAEL E. RYBURN,
Attorney at Law, Little Rock, Arkansas.

The intervenors were represented by HONORABLE PHILLIP M. BRICK and
HONORABLE GUY ALTON WADE, Attorneys at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On May 7, 2013, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted in this matter

on March 7, 2013, and a Prehearing Order was filed on that same date.  A

copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record herein without objection, subject to any

modifications made at the full hearing.  
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The parties stipulated to the following at the May 7, 2013, full hearing:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2) Prime Industrial Recruiters, Inc., and Elite Workforce
Management, for the purposes of this proceeding, are
synonymous.  (T. pp. 4-5, lines 19-25 & 1-4)

3) Welspun Pipes, Inc., et al., includes Welspun Pipes, Inc.,
Welspun Tubular, LLC, Welspun Corporation Limited, Saleem
Sawar, and Debasish Bhowmick.  (T. pp. 5-6, lines 6-25 & 1-5)

4) Claimant’s compensation rates are $477.00 per week for
temporary total disability benefits and $358.00 per week for
permanent partial disability benefits.

5) Claimant sustained a compensable crush injury on
December 21, 2010, for which the claimant received a 23%
whole body impairment rating.  Respondents have accepted the
23% whole body impairment rating.

6) Claimant’s April 21, 2012, right knee and right shoulder injuries
are a compensable consequence of the claimant’s December 21,
2010, compensable crush injury.  Respondents did pay
temporary total disability benefits from April 21, 2012, through
April 30, 2013.

7) Claimant reached maximum medical improvement for his right
knee and right shoulder on April 30, 2013.  (T. p. 9, lines 8-13)

8) All issues related to permanency are reserved.  (T. pp. 7-8, lines
21-25 & 1-6)

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the Dual Employment Doctrine applies to Welspun Pipes,
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Inc., et al., with regard to the December 21, 2010, compensable crush
injury so that the exclusive remedy provision would apply to Welspun
Pipes, Inc. et al.

2) Whether the claimant is entitled to attorney’s fees for temporary total
disability benefits paid from April 21, 2012, through April 30, 2013.

At the full hearing, the claimant contended he was injured on December 21,

2010, while working for the respondent employer when large pipes fell onto him.

As a result, claimant sustained a right hip fracture and a nerve injury of the right

lower extremity.  As a result of the injuries, claimant also has a foot drop.  Claimant

was treated by Dr. Nguyen and on June 21, 2011, Dr. Nguyen found the claimant

was at maximum medical improvement for his hip and assigned a zero percent

impairment rating.  On February 1, 2012, Dr. Vestal assigned a 23% whole body

impairment rating for the claimant’s injuries.  On April 21, 2012, claimant’s right leg

gave out while walking, sustaining a tear in his right rotator cuff and right knee

meniscus tear.  Dr. Nguyen recommended a right open rotator cuff repair with

fixation of the greater tuberosity fracture and the right knee arthroscopy lateral

meniscus.  Respondent Liberty Mutual denied both procedures initially but later

approved them.  Claimant did receive temporary total disability benefits from

April 21, 2012, through April 30, 2013.  However, claimant contends

entitlement to attorney’s fees for temporary total disability benefits from

April 21, 2012, through April 30, 2013, pursuant to Cleek v. Great Southern

Metals.  The claimant contended at the full hearing that he was not an
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employee of Welspun Pipes, Inc., at the time of his injury on December 21,

2010, and that Welspun Pipes, Inc., is not entitled to assert the exclusive

remedy doctrine.

Respondents contended at the full hearing that the claimant is not

entitled to attorney’s fees for temporary total disability benefits paid from

April 21, 2012, through April 30, 2013.  Respondents did accept the claimant’s

right knee and right shoulder injuries as compensable consequences of his

compensable crush injuries of December 21, 2010.  Claimant’s healing period

for the right knee and right shoulder ended on April 30, 2013.  Respondents

contend this claim has not been controverted so no attorney’s fees are due.

Intervenors, Welspun Pipes, Inc., et al., contended at the full hearing

that William Durham was their employee at the time of his injury under the

Arkansas Workers’ Compensation Act, Ark. Code Ann. § 11-9-101. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents, and other

matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the

following findings of fact and conclusions of law are hereby made in

accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
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jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.

3) Claimant was jointly employed by both respondents and
intervenors at the time of his injuries; therefore, the dual
employment doctrine is applicable to this claim.  Therefore,
intervenors are protected from tort liability by the exclusive
remedy provision of the Arkansas Workers’ Compensation Act
as found at Ark. Code Ann. § 11-9-105.

4) The claimant has proven by a preponderance of the evidence
that his indemnity benefits have been, in part, controverted.
Therefore, I find that claimant has proven by a preponderance of
the evidence he is entitled to the maximum statutory attorney’s
fees for the temporary total disability benefits paid from April 21,
2012, through April 30, 2013.  One-half to be paid by
respondents and one-half to be paid by the claimant.

DISCUSSION

The claimant, age 41, testified that he applied for work with the

respondent employer around September of 2010.  (T. pp. 18-19, lines 24-25

& 1-2)  The testimony at the full hearing revealed that the respondent

employer was a temporary employment agency that supplied workers for the

intervenors.  The claimant testified that he was supplied to Welspun by Elite

as a temporary employee.  (T. p. 27, lines 16-18)  The claimant testified that

when he was hired by Elite he understood that he would be working in the

Welspun plant.  (T. p. 27, lines 19-21)  The claimant testified that on the day

he was hired by the respondents he completed a safety training that was
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conducted by Welspun.  (T. p. 28, lines 8-14)  The claimant testified that when

he applied for work through the respondent employer he did so at an Elite

office located on Welspun property.  The claimant testified that when he was

hired by the respondent employer he was provided hard hats, ear plugs,

goggles, and eye protection.  (T. p. 21, lines 23-24)  The claimant testified he

was hired by Elite and was immediately sent to work for Welspun.  The

claimant testified his job description title at Welspun was an “OC inspector.”

The claimant testified as follows regarding his job duties as an “OC inspector”:

A Quality control inspector,  inspect the pipes and make sure
the numbers and tags and stuff are right, make sure the pipes
have no dents, oil, or bevel damage, and make sure they was on
the computer, in the computer system, where they wasn’t on
hold, and if they are on hold, you can’t send them through the
plant, you have to send them out of the plant.  (T. p. 20, lines 20-
25)

The claimant testified he worked solely at the Welspun plant after being

hired by Elite.  On December 21, 2010, the claimant sustained an admitted

compensable crush injury and also stipulated compensable injuries to his right

knee and right shoulder.  The claimant testified as follows regarding the

events that took place on December 21, 2010, that caused his compensable

injuries:

A Well, I reported in to work at 7 p.m.  I went to Saleen [sic],
and we go see Saleen [sic] every day, and he would tell us what
station we worked at.  I worked at the inbound, and when I went
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over there, we had one pipe on the rollers.  So I inspected that
pipe, they moved it down, I inspected the other one, and then the
next thing I know, they called my name, and I stood up, and
about the time I turned around, another pipe was coming in
behind me.  I had to turn back around.  And the pipe smashed
me.  And I lifted myself up, and the pipe grabbed me.  And Fred,
he tried –  

Q When you say Fred, who are you referring to?

A The guy who died, the coworker.

Q Okay.  What was his job?

A He was a panel operator.

Q Was that Fred Bogar?

A Yes, Fred Bogar.

Q Okay.  So go ahead, what did Fred do?

A Fred, he tried to hit the e-stop button, tried to reverse the
rollers and everything, but nothing had worked, so he come
down, and he helped pull, as I pushed, he pulled, and I fell to the
ground, trying to reach up and grab him, and then the pipes
came back and grabbed him by the head.  And then they started
rolling back, which they have a stop on the end of the rollers to
keep the pipes from rolling off onto the ground, and the other
pipe was just smashing against his head while he was kicking
and hollering for help.  I was just laying there and nothing I could
do about it.  (T. pp. 24-25, lines 23-25 & 1-24)

A prehearing conference was conducted in this matter on March 7,

2013, and at that time respondents had not accepted the claimant’s right knee

and right shoulder injuries as compensable consequences of the claimant’s
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December 21, 2010, crush injury.  At the prehearing conference the claimant

also contended that due to his right shoulder and right knee injuries he would

be entitled to temporary total disability benefits from April 21, 2012, to a date

to be determined, plus attorney’s fees.  Respondents contended at the

prehearing conference that the claimant did not sustain compensable injuries

to his right shoulder or right knee.  However, at the time of the full hearing,

May 7, 2013, respondents changed their position with regard to the right knee

and right shoulder being compensable consequences of the claimant’s

stipulated compensable December 21, 2010, crush injury and accepted the

claimant’s claim for temporary total disability benefits from April 21, 2012,

through the end of the date of the claimant’s healing period for his right knee

and right shoulder, April 30, 2013.  Respondents argued at the full hearing

that even though they controverted temporary total disability benefits at the

prehearing conference, attorney’s fees should not apply since they have now

accepted and paid temporary total disability benefits from April 21, 2012,

through April 30, 2013.  Claimant contends entitlement to attorney’s fees for

the temporary total disability benefits respondents accepted subsequent to the

March 7, 2013, prehearing conference.  

Intervenors argued at the full hearing that the dual employment doctrine

applies in this case and that the claimant was both employed by the
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respondents and the intervenors.  Intervenors argued that due to the dual

employment doctrine they are protected from tort liability by the exclusive

remedy provision of the Arkansas Workers’ Compensation Act.  Claimant

argued at the full hearing that he was not an employee of Welspun Pipes, Inc.,

at the time of his injury on December 21, 2010, and that Welspun Pipes, Inc.,

is not entitled to assert the exclusive remedy doctrine.  

ADJUDICATION

The first issue to be addressed in this matter is whether the dual

employment doctrine applies to the respondents and intervenors with regard

to the December 21, 2010, compensable crush injury the claimant sustained

so that the exclusive remedy provision would apply to Welspun Pipes, Inc., et

al.  After reviewing all the evidence in this case and applying the applicable

law, I find the dual employment doctrine is applicable and that respondents fall

within the exclusivity provision of the Arkansas Workers’ Compensation Act

as found at Ark. Code Ann. § 11-9-105.  Although the Arkansas Workers’

Compensation Act does not define the dual employment doctrine, the

Arkansas Supreme Court has addressed the doctrine with regard to facts

similar to the case at hand in Daniels v. Riley’s Health & Fitness Centers, 310

Ark. 756, 840 S.W.2d 177 (1992).  In Daniels, Daniels sued Riley’s for injuries

he received while working for Riley’s after having been furnished to the club
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by a temporary service.  Daniels contended that his injuries were caused by

the negligence of a club employee.  In support of its contention that it was

entitled to the exclusive remedy provision of the Arkansas Workers’

Compensation Act, Riley’s relied on the dual employment doctrine and that

doctrine was discussed by the Court.  With regard to the dual employment

doctrine conditions of liability, the Court stated as follows:

When a general employer lends an employee to a special
employer, the special employer becomes liable for workmen’s
compensation only if:

(a) The employee has made a contract for hire,
express or implied, with the special employer;
(b) The work being done is essentially that of the
special employer; and
(c) The special employer has the right to control the
details of the work.

In the case at hand, the evidence shows that Elite Workforce

Management recruits employees for Welspun Pipes; however, once the

employee goes to work at Welspun Pipes, Welspun Pipes dictates the hours

they work, sets their rate of pay, can discipline the employee, and can

terminate the employee.  Once an Elite Workforce Management employee is

assigned to work at Welspun, Elite Workforce Services primary function is to

process payroll.  The evidence showed that Elite Workforce had an exclusive

contract with Welspun Pipes in Little Rock, and that if Welspun fires an Elite

Workforce employee, Elite Workforce had no other placement for the
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employee.

The claimant testified at the full hearing he understood that if he was

hired by Elite Workforce that he would be working in the Welspun Pipes plant

because Elite Workforce only supplied employees to Welspun Pipes.  (T. pp.

44-45, lines 20-25 & 1)  The evidence clearly shows Welspun Pipes dictated

the claimant’s hours, rate of pay, discipline, and termination.  The facts in this

case show that an implied contract of hire existed between the claimant and

the intervenors.  

In making my finding that the claimant and intervenors had an implied

contract of hire, I do not disregard the fact that Elite actually paid the

claimant’s wages and provided the claimant with some safety equipment at

the time of hire.  However, in Sharp County Sheriff’s Office v. Ozark Acres

Improvement District, 349 Ark. 20, 75 S.W.3d 690 (2002), the Court stated:

The element of who pays the employee shrinks into comparative
of insignificance and lent-employee problems, because the net
result is almost invariably that the special employer ultimately
pays for the services received and the employee ultimately gets
paid.  But whether the special employer pays the general
employer who in turns pays the employee,..., or whether the
special employer pays the employee direct, the difference for
present purposes is one of mechanics and not of substance.

I also find that the work that was being done by the claimant at the time

of his stipulated compensable injuries was that of the special employer,
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Welspun Pipes, Inc., et al.  The claimant testified at the full hearing that he

was a quality control inspector who inspected Welspun Pipes.  In fact, the

claimant was inspecting Welspun pipe at the Welspun plant when pipes fell

and crushed him.  All of the evidence in this case clearly shows the work

being done by the claimant at the time of his stipulated compensable injuries

was that of the special employer, and I therefore find the claimant was

performing work of the special employer when his compensable accident

occurred.

The evidence shows Welspun Pipes had the right to control the

claimant’s work.  There is no dispute the only supervisors inside the Welspun

facility worked for Welspun.  The only people who assigned duties were

Welspun supervisors.  The claimant testified at the full hearing the only people

that ever gave him work assignments were supervisors from Welspun.  The

claimant testified as follows with regard to who controlled his work duties at

Welspun Pipes, Inc., et al.:

Q You didn’t go to the Elite building at all?

A No.

Q I understand that you were working inbound at the
Welspun plant?

A Yes.
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Q You were supervised by Welspun employees?

A Yes.  (T. p. 43, lines 2-8)

* * *

Q Okay.  You understood that Elite only supplied people to
the Welspun plant?

A Yes. 

Q And the only supervisors that you had worked for
Welspun?

A Yes.

Q And the only people that ever gave you your duties were
supervisors from Welspun?

A Yes.  (T. pp. 43-44, lines 21-25 & 1-3)

The evidence clearly shows intervenors had the right to control all aspects of

the claimant’s work.

I believe it is also important to note that in Edgin v. Entergy Operations,

Inc., 331 Ark. 162, 961 S.W.2d 724 (1998), relying upon their decisions in

National Union Fire Ins. v. Tri-State Iron & Metal, 323 Ark. 258, 914 S.W.2d

301 (1996), and Daniels v. Riley’s Health & Fitness Centers, stated: “In both

of those cases, this court held that the workers, who were employed by

temporary employment agencies and were injured while working their

assigned jobs for a special employer, were not entitled to bring suit against
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those special employers as such claims were barred by the exclusive-remedy

provision of our workers’ compensation act.”  After reviewing all the evidence

in this matter, I find that the claimant was jointly employed by Welspun Pipes,

Inc., et al., and Elite Workforce Management under the dual employment

doctrine at the time of his compensable injuries.  Further, I find that Welspun

Pipes, Inc., et al., Debasish Bhowmick, and Saleem Sawar, are protected

from tort liability by the exclusive remedy provision of the Arkansas Workers’

Compensation Act as found at Ark. Code Ann. § 11-9-105.

The claimant contends entitlement to attorney’s fees for temporary total

disability benefits paid from April 21, 2012, through April 30, 2013.

Respondents argued at the full hearing that attorney’s fees were not

applicable.  The real object of attorney’s fee statutes is to place the burden of

litigation expense upon the party which made it necessary.  Aluminum Co. of

America v. Henning, 260 Ark. 699, 543 S.W.2d 480 (1976).  When the denial

of liability is clear and the claimant is compelled to employ an attorney to

enforce his claim, the statute is applicable.  Whether a claim has been

controverted is a question of fact and is not to be determined by a mechanical

approach.  New Hampshire Ins. Co. v. Logan, 13 Ark. App. 116, 680 S.W.2d

270 (1984).  

In the case at hand, the respondents initially controverted the claimant’s
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claim for right knee and right shoulder compensable injuries and also

contested claimant’s request for temporary total disability benefits from

April 21, 2012, through a date yet to be determined, with regard to the

claimant’s right knee and right shoulder.  Such controversion is evident in

Commission’s Exhibit 1, Arkansas Workers’ Compensation Commission

Prehearing Order filed March 7, 2013, pages 2 and 3.  However, between

March 7, 2013, and the full hearing of May 7, 2013, respondents changed

their position and accepted the claimant’s right knee and right shoulder as

compensable consequences of his December 21, 2010, compensable crush

injury.  With the respondents’ change of heart with regard to claimant’s right

knee and right shoulder, they also then accepted responsibility for temporary

total disability benefits for the claimant from April 21, 2012, through April 30,

2013.  Even though the respondents did accept liability for temporary total

disability benefits prior to the full hearing in this matter, the claimant was still

required to pursue litigation and ultimately require a prehearing conference

with the Arkansas Workers’ Compensation Commission before the

respondents accepted liability for the indemnity benefits.  Even though an

award was not entered by the Commission for indemnity benefits, the

Arkansas Supreme Court has made it clear in Henning that attorney’s fees still

apply in this instance.  The Arkansas Supreme Court held in Henning at page
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708:  “We reject the mechanistic construction of the act that would permit an

employer, or carrier, to refuse compensation till after the employee has been

forced to employ an attorney and then escape liability for the attorney’s fees

by formally advising the commission that it will not controvert the claim

asserted by that attorney.  To do so would put form above substance....”

In this claim, the claimant has proven by a preponderance of the

evidence that his indemnity benefits for the period of April 21, 2012, through

April 30, 2013, have been, in part, controverted.  Therefore, I find that the

claimant has proven by a preponderance of the evidence that he is entitled to

the maximum statutory attorney’s fees for the temporary total disability

benefits paid from April 21, 2012, through April 30, 2013, one-half to be paid

by respondents and one-half to be paid by the claimant.

AWARD

The claimant was jointly employed by both respondents and intervenors

at the time of his compensable injuries; therefore, the dual employment

doctrine is applicable to this claim.  Intervenors are hereby protected from tort

liability by the exclusive remedy provision of the Arkansas Workers’

Compensation Act as found at Ark. Code Ann. § 11-9-105.

Maximum attorney’s fees are herein awarded to the claimant’s attorney,

the Honorable M. Keith Wren, on the controverted indemnity benefits paid
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from April 21, 2012, through April 30, 2013, pursuant to Ark. Code Ann. § 11-

9-715.  Said sum accrued shall be paid in lump sum without discount.  This

award shall bear interest at the legal rate, pursuant to Ark. Code Ann. § 11-9-

809, until paid.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


