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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses. 

At issue is whether or not the claimant sustained and timely filed a claim for

a compensable occupational disease pursuant to Ark. Code Ann. §11-9-601, §11-9-

602, §11-9-603 and §11-9-702.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship from

1979 to 2012.  The parties also agreed that the claimant last worked for the

respondent employer on May 6, 2012.  He was diagnosed with asbestosis on

September 30, 2012, and filed this claim for compensation on October 29, 2012.
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The claimant contends he developed respiratory problems as a result of his

exposure to asbestos in the workplace.  He seeks payment of medical expenses

incurred and required in the future to diagnose and treat lung cancer.

The respondents assert a statue of limitations defense on the basis that the

claimant has not suffered “exposure” or “disablement” as defined in Ark. Code Ann.

§11-9-702 within one year of filing his claim.  The respondents also argue the

claimant was obliged to use the company doctor as there was no emergency, Ark.

Code Ann. §11-9-508.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript

The claimant was the only witness to testify at the hearing.

The claimant, age 55 (D.O.B. July 15, 1957), has a high school education

and work history as an auto mechanic.  Prior to his employment with the respondent

employer, he worked at a filling station and K-Mart Automotive.  His health history

includes a 2009 hand injury.  He is a cigarette smoker.

The claimant worked for the respondent employer from 1979 to 2012.  His

job duties required him to work with and around auto parts.  He does not recall

seeing any warning labels about asbestos on these auto parts.  Because of the

hand injury, the claimant’s job duties were changed to a used car technician as of

August 10, 2009, and quality control inspector as of October 14, 2010.  On May 16,

2012, the claimant was laid off from work due to the hand injury.

In response to a newspaper advertisement, the claimant came into contact

with Attorney Ed Moody.  Although the claimant had no symptoms, a chest x-ray

was taken in September, 2012 and sent to Dr. Christopher John for his opinion.
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The claimant was diagnosed with asbestosis caused by his job as a car mechanic.

The claimant has never been examined or treated by Dr. John.

The claimant stated he has developed some shortness of breath and

occasional cough.  Because he has not consulted a physician, he could not say if

these symptoms were related to smoking or asbestosis, (Tr. p. 19-21).  He stated

there was an effort by the auto industry to remove asbestos from auto parts but he

did not know if and when those efforts were accomplished.  He could not say

exactly when he was exposed to asbestos, (Tr. p. 22).

MEDICAL EVIDENCE

Dr. John’s September 30, 2012, report assumes exposure to asbestos from

1979 through 2012 as a mechanic.

Given the patient’s history of asbestos exposure and the appropriate
latent period, he does have parenchymal changes, which are within
a reasonable degree of medical certainty diagnostic of a history of
asbestos exposure and underlying asbestosis.

He is at increased risk for the development of lung cancer,
mesothelioma and other non-pulmonary malignancies associated with
asbestos exposure.  He should be advised to have a yearly chest
x-ray and pulmonary function studies.  He should be advised to refrain
from all tobacco products.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The claimant, an auto mechanic for 33 years with the respondent employer,

was diagnosed with asbestosis four months after he left the respondent’s employ.

He filed this claim for compensation one month after his diagnosis.  However, he

did not leave the respondent’s employ due to any respiratory problems.  He

currently does not require any medical treatment (except yearly checkups to monitor

progression of the disease) and he is under no work restrictions for asbestosis.

An occupational disease is any disease resulting in disability or death that

arises out of or in the course of an occupation or employment.  The claimant has

the burden to prove, by a preponderance of the evidence, a causal connection
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between his employment and the occupational disease.  No compensation is

payable for any ordinary disease of life to which the general public is exposed.

However, a disease may be considered compensable although the general public

may contract the disease if the nature of the employment exposes the worker to a

greater risk of the disease than the risk experienced by the general public or

workers in other employments.  Osmose Wood Preserving v. Jones, 40 Ark. App.

190, 843 S.W.2d 875 (1992); Sanyo Manufacturing Corp. v. Leisure, 12 Ark. App.

274, 675 S.W.2d 841 (1984).

Ark. Code Ann. §11-9-702(B):

. . . A claim for compensation for disability on account of silicosis or
asbestosis must be filed with the Commission within one (1) year after
the time of disablement, and the disablement must occur within three
(3) years from the date of the last injurious exposure to the hazard of
silicosis or asbestosis.

Ark. Code Ann. §11-9-102(4)(F)(8):

‘Disability’ means incapacity because of compensable injury to earn,
in the same or any other employment, the wages which the employee
was receiving at the time of the compensable injury.

Ark. Code Ann. §11-9-601(g)(1)(B):

An employer shall not be liable for any compensation for any
occupational disease unless:  Disablement or death results within
three (3) years in case of silicosis or asbestosis . . . after the last
injurious exposure to the disease in the employment.

No evidence was offered to prove that auto parts contain asbestos or that

auto mechanics are at increased risk to suffer from asbestosis.  Ark. Code Ann.

§11-9-601(g)(A).  Respondents argue that older auto parts had asbestos but the

industry changed and newer parts are safe.  But no evidence was offered to prove

this point.

No evidence was offered to explain the development of the disease,

asbestosis.  However, I am aware that asbestosis has an unusually long latency

period between exposure and development of the disease (up to 50 years).  Dr.
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John’s opinion offers no insight as to when this exposure occurred.  Therefore, I find

the claimant cannot prove when he was exposed to asbestos, Ark. Code Ann. §11-

9-601(g)(B).

The claimant is a cigarette smoker.  Dr. John’s opinion offers no explanation

how smoking may complicate asbestosis, Ark. Code Ann. §11-9-602(d)(2).

The claimant argues that the term “disablement” is equivalent to the

diagnosis of the disease but he offers no authority on that point.  I find disablement

is tied to wage loss, Quality Excelsior Coal Co. v. Smith, 233 Ark. 67, 342 S.W.2d

480 (1961), Hamilton v. Jeffrey Stone Co., 6 Ark. App. 333, 641 S.W.2d 723 (1982).

The claimant offered no proof that asbestosis caused his unemployment.  He has

been offered no treatment, no work restrictions, and no impairment.  If it hadn’t been

for his hand injury, he would probably still be working as an auto mechanic.

Therefore, I find the claimant has not proven disablement.

The Workers’ Compensation Act provides for job assistance with

occupational disease sufferers, Ark. Code Ann. §11-9-602(e), but I see no provision

for yearly checkups to monitor the disease and claimant has cited no authority.

The respondents argue that the claimant should have gone to the company

physician instead of Dr. John but the respondents have denied the claim, so the

claimant is free to choose his physician.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed from 1979 to 2012.  The parties also agreed that the
claimant last worked for the respondent employer on May 6,
2012.  He was diagnosed with asbestosis on September 30,
2012, and filed this claim for compensation on October 29,
2012.

2. The claimant has failed to prove he sustained a compensable
occupational disease pursuant to Ark. Code Ann. §11-9-601.
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3. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


