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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G101686

A.D. DORSEY,    
EMPLOYEE                  CLAIMANT

QUIK-IT ENTERPRISES, INC.,
EMPLOYER                RESPONDENT 

TRIANGLE INSURANCE COMPANY,
INSURANCE CARRIER, TPA                RESPONDENT 

                  OPINION FILED MARCH 18, 2013

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA L.
BLACK, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by The Honorable Laura Beth York,
Attorney at Law, Little Rock, Arkansas.  

The respondents were represented by The Honorable Jeremy
Swearingen, Attorney at Law, Little Rock, Arkansas.
   

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on February 11,

2013, in Little Rock, Arkansas.  A Pre-hearing Order was

previously entered in this case on December 17, 2012. 

     The following stipulations were submitted by the parties,

either pursuant to the Prehearing Order or at the start of 

the hearing.  I hereby accept the following stipulations: 

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at
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all relevant times, including February 24, 2011.

3.  The claimant sustained compensable injuries to his left

hip, low back and left knee on February 24, 2011, for which

respondents have paid some benefits. (During Ms. Fortenberry’s

deposition, the parties stipulated that the claimant sustained a

contusion to his left knee, and had pre-existing arthritis). 

4.  Respondents have controverted the claimant’s entitlement

to total left knee replacement surgery, as recommended by Dr.

Russell Allison.

     By agreement of the parties, the issue to be litigated at 

the hearing was as follows: whether the claimant is entitled to

additional medical treatment, in the form of total knee replacement

surgery, as recommended by Dr. Allison.

     The claimant’s and respondents’ contentions are set out 

in their responses to the Pre-hearing Questionnaires.  During the

hearing, the parties made additional contentions. All of the

aforementioned contentions are hereby incorporated herein this

Opinion by reference.

     The documentary evidence submitted in this case consists of 

the transcript of the February 11, 2013, hearing and the documents

contained therein.  The Oral Depositions of Dr. Russell Allison 

(Joint Exhibit No. 1), Dr. Lowry Barnes (Joint Exhibit No. 2), and

Karen Fortenberry, (Claimant’s Exhibit No. 4), have also been made

a part of the hearing record.  Said depositions are retained in the
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Commission’s file.      

  The following witness testified at the hearing: the 

claimant.    

                           DISCUSSION

          At the time of the hearing, the claimant was sixty-four

years old.  He is a high school graduate.  The claimant attended

vo-tech school for only one year.  He did not receive any kind of

degree or vocational certificate from vo-tech school.  His prior

work was at a steel plant for seven years.  Following this, the

claimant began working as a truck driver.  He has driven various

types of trucks, both short-haul and long-haul routes.  According

to the claimant, he has driven trucks for some thirty-seven

years.  

     He began working for Quik-It Enterprises in during the

latter part of 2008.  He worked as a driver, hauling water from

the oil wells.  The claimant gave the following explanation of

his job duties:

A. Oh, okay.  I was -- I was given the order where to go
to pick up water, and I would go and get it, my whole job
sometime at the pond, joint (phonetic) pond, sometimes out
of a tank, you know, put it in the truck and then take it to
the disposal.  I did like that all day long.

Q. Okay.

A. All night long, what shift I was working.

     The claimant stated that he would have to get out of his

truck twenty to thirty times a day.  He verified that he was
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injured on February 24, 2011.  The claimant essentially testified

that he was getting out his truck when he twisted and fell, which

resulted in a knee tear.

     Specifically, the claimant explained:

Q. Okay.  What part of your -- tell me how you fell.  

A. Okay.  As I was getting out of the truck, I was like
turning and the catwalk was slippery.  That’s when I fell,
hit my knee, hit my hip and my back, I was in like -- the
truck pusher asked me do you want to go to the hospital
tonight.  I said no I’m going to see how I be in the
morning.  I’m going to soak in some hot water.  But the next
morning, I was really sore, you know, that’s when I went.

     According to the claimant he felt immediate pain.  The

claimant promptly reported his injury.  Although he was offered

medical treatment, he declined any medical attention at that

time.  The next morning, the claimant requested medical treatment

and his dispatcher sent him to Conway Regional.  

     Ultimately, the claimant came under the care of Dr. Allison.

The claimant received treatment, in form of physical therapy for

his knee and back injuries.  He testified that this treatment

helped a little.  The claimant verified that Dr. Allison has now

recommended a total knee replacement.  He denied that the

respondents have paid for this treatment.  The claimant further

denied any problems with his knee before his compensable

incident.  Nor had he ever gone to see a doctor for his knee.

     During his thirty-seven years of working as a truck driver,

the claimant verified that he worked five to seven days a week. 
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He sometimes worked fourteen, or fifteen-hour days, but mainly at

least ten hours.  Prior to this injury, the claimant denied any

problems getting out of his truck.  He also denied any problems

walking or getting up into his truck before his injury.  

     As of the date of the hearing, the claimant stated that his

knee is painful.  However, before his injury, the claimant

testified that his knee was “perfect.”  He verified that he uses

a cane eighty percent of the time to support his right knee and

to keep it from going out.  The cane also helps to keep the

pressure off of his left knee.  The claimant verified that since

the date of his injury, his knee has stayed about the same.  He

testified that sometimes it seem worse, especially when he moves

around a lot.

     He verified that it was his left knee that was injured, for

he is asking for the total knee replacement.  The claimant agreed

that he wishes to undergo the total knee replacement surgery.   

     With respect to the nurse case manager, Karen Fortenberry,

the claimant testified that it was his understanding that she was

the nurse assistant.  According to the claimant, she made his

appointments.  Prior to Ms. Fortenberry being assigned the case,

the claimant testified that someone from workers’ comp made his

appointments.  He denied any problems getting in to see Dr.

Allison.  He testified:

Q. Okay.  Did she ever make you aware -- did a nurse case
manager ever make you aware that she was hired only as a
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task manager?

A. No, I wasn’t.

Q. Okay.  I have some things to show you.  

                              * * *

Q. I want to call your attention to page 3 of this
exhibit.  It’s a letter to you from Karen Fortenberry.  Are
you familiar with this letter?

A. No.

Q. Now, did you receive a copy of this letter in the mail?

A. No.

Q. This is a letter to you from Karen Fortenberry and
you’re saying you did not receive it in the mail.

A. Right.  I can’t recall the letter.

Q. Okay.

                              * * *

Q. Okay.  In this letter, it states that there’s a
Grievance Policy and Procedure and Client Bill of Rights and
Responsibilities attached.  Did you ever receive a Client
Bill of Rights and Responsibilities?

A. No.  I can’t -- I can’t recall receiving nothing like
that.

Q. Okay.  Well, then, I want to call your attention to No.
7 of the Bill of Rights.  It says, “The right to refuse
treatment or services including case management services and
the implications of such refusal relating to benefits
eligibility and/or health outcome.”  Do you know what that
means?

A. No, I don’t.

Q. Okay.  Did you understand that you had a right to
refuse Ms. Fortenberry’s assistance?
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A. No, I didn’t have that understanding.

Q. Okay.  Put those over here for a second.  This is page
31 of our index of documents related to the acquisition of
Dr. Barnes’ second opinion.  And it says CM16 Case
Management Consent.  Can you tell me what this document is?

A. No, I cannot.

Q. Okay.  This is a case management consent document with
an email address, I’m sorry, with a web index -- I’m sorry. 
I’m not saying the right -- web address on here.  Have you
ever gone online to look at case management ethics training
which is set out in page 32 and case management consent
which is set out in page 31?

A. Yes.  I went on the computer and saw that.
      
                             * * * 

Q. Okay.  Were you ever asked to sign consent for Ms.
Fortenberry?

A. I cannot recall that, no, I don’t.

Q. Okay.  Were you ever given a grievance procedure?

A. No.

Q. You were never given a Bill of Rights?

A. No.

Q. Now, what did you think would happen if you did not
attend Dr. Barnes’ doctor’s appointment?

A. That workmen comp will refuse my treatment -- my
treatment.

     Upon further questioning, the claimant also agreed that it

was his understanding that his workers’ comp would stop if he did

go for the appointment with Dr. Barnes.  In addition, the

claimant testified that it was his understanding that Dr. Barnes

also recommended a knee replacement. 
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     He verified that he had a prior work-related injury in 1993,

as a result of his truck running off the road.  However, the

claimant denied that he ever filed a workers’ comp claim for this

injury.  Instead, the claimant testified that he collected short-

term disability, and they provided him with medical treatment.

     On cross-examination, the claimant verified that he moved

some two or three months ago.  He testified that his brother

helped him move to his current place.  He denied that he is

currently working, but stated that he is look for work, but

nothing hard.

     The claimant testified:

Q. I’m showing you -- these are called Interrogatories. 
They’re written requests for information.  They get sent to
your attorney and the attorney asks you for the information
to answer these.

A. Uh-huh.

Q. This is Interrogatory No. 8 and it says, “Have you ever
received or had an accident or personal injury of any kind,
type or nature before or after the date of the alleged
injury?  If so, state when, where, what happened and what
injuries you received in the medical facilities and
physicians who treated or evaluated each such prior or
subsequent injury.”  And your answer is no; is that correct?

A. Okay.  Have you ever received any accident or personal
injury of any kind.  No, that was corrected -- that was
corrected there.

Q. But is says no here.

A. Uh-huh.

Q. That’s not true, is it?

A. No.  Because I had that injury when I had the accident.
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Q. Okay.  Now, previously, you said it was correct.  And
Mr. Ivey took your deposition back on June of 2002.  Do you
recall a gentleman taking your deposition asking you a bunch
of questions under oath?

A. Yes.

Q. And he asked you if you had ever had any kind of
accidents or injuries before February 24th of 2011.  Do you
recall that?

A. Yes.

Q. And did you tell him that you hadn’t had any before
then, either?

A. No.  Maybe a few minutes.  He was told the type of
accident I had.  I told him yes the type accident I had and
what treatment I’d tooken -- I’ve taken.

Q. Okay.

A. He was told that.
  
     The claimant next verified that he had two prior work-

related accidents. One in North Carolina, and one in Louisiana,

in 1999.  He denied that this claim last for six years.  The

claimant agreed that after his prior work injuries, he was able

to go back to work and do his job.  

     He admitted that although he is no spring chicken, he worked

like a spring chicken because he was performing his job with “no

problem.”  The claimant verified that he was told after his

February 24, 2011, work-related accident, he had pretty

significant arthritis in his knee.  However, he denied having any

aches and pains on a day-to-day basis getting in and out of his

truck.
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     The claimant admitted that he experienced severe pain of the

knee and back following his work injury of February 24, 2011.  He

verified that he was laid up for awhile due to severe pain.  The

claimant denied that his back pain was worse than his knee pain

during this period of time.  He admitted that his knee pain

eventually lessened and improved.  The claimant is also able to

go to church.  He has taken regular trips to Houston since his

injury.  According to the claimant, his brother drove him down to

Texas.  The claimant testified that since June of 2011, he has

been to Houston three or four times, because his wife lives

there.  

     He verified that Quik-It Enterprises went out of business in

September of 2011.  The claimant verified that they were not

going to be able to offer him any kind of light-duty work.  As a

result, he applied for unemployment benefits.  He agreed that he

when he applied for unemployment benefits, he represented himself

as being ready, willing, and able work.  The claimant verified

that he received weekly unemployment benefits in the amount of

$450, for one year. 

     The claimant denied having applied for Social Security

Disability benefits.  He admitted that at age sixty-five, he will

be eligible for Medicare.  The claimant denied that he has plans

of pursuing the total knee replacement under his Medicare

coverage.
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     He verified that after his MRI, Dr. Allison gave him three

options, which included waiting to see how things went, going in

to scope the knee, and doing the total knee replacement.  He

agreed that up to this point, all of his medical treatment has

been paid through the workers’ comp carrier.  

     With respect to his appointment with Dr. Barnes, the

claimant stated that he had no problem going to a second doctor. 

He agreed that his evaluation by Dr. Barnes was through, and he

did a good job.  

     Under further cross-examination, the claimant testified:

Q. Okay.  All right.  Now, at any point along the way,
before you saw Dr. Barnes, did you ever tell anybody at all
that you didn’t want to see another doctor, you didn’t want
to have a second opinion or you didn’t like Dr. Barnes?

A. No.  I couldn’t say I didn’t like him.  I never met
him.

Q. Okay.  All right.  And as far as the nurse case
manager, the lady that was helping set up appointments and
so forth, did you talk with her at all?  Did you ever sit
and talk with her?

A. Yeah.  She’s a nice lady.

Q.  Did you have any problems with her?

A. No.

     On redirect examination, the claimant admitted that in his

interrogatories where he stated he had not sustained any prior

work-related injuries, during his deposition testimony, he had

originally said no, but he changed his testimony and testified

that he had a right shoulder injury and it was a workers’ comp
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injury.  

     With respect to his treatment options for his knee, the

claimant stated:

Q. Okay.  Now, Mr. Swearingen asked you about the three
choices that Dr. Allison gave you.  To wait, to have it
scoped, or to have a knee replacement.  Which one of these
did you choose?

A. The knee replacement.

Q. And why did you choose that?

A. Because, to my understanding, the other two procedures,
that it’ll come right back.  I wanted the problem fixed, not
wait until it comes back before.

Q. Okay.  So is it your understanding that if you had it
scoped, you’d have to go back for another surgery.

A. Yes.

     The medical evidence of record demonstrates that the 

claimant first sought emergency treatment for his compensable

fall on February 25, 2011, from Conway Regional Health System. 

X-rays of the left knee demonstrated. “Osteoarthritis.  Small

soft tissue swelling anterior to the knee, could be contusion or

could be overall edema.”  The claimant was treated and discharged

home.

     The claimant underwent evaluation by Dr. Jack Lyon on March

1, 2011.  At that time, the claimant complained of pain in the

left knee as well as the lumbar area, primarily on the left side. 

Dr. Lyon assessed the claimant with left knee strain and lumbar

strain, for which he recommended one week of light-duty work.  He
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also prescribed Naprosyn.  

     Progress notes dated March 9, 2011, demonstrates that the

claimant presented for follow-up with Dr. Lyon due to left knee

and back pain.  The claimant was no better than he was

previously.  Therefore, Dr. Lyon continued the claimant’s

medication and referred him to a specialist.  

     On March 16, 2011, the claimant underwent evaluation by Dr.

Russell Allison.  He diagnosed the claimant with “tear of the

medial cartilage or meniscus of the knee,” for which he

recommended an MRI. 

     An MRI of the claimant’s left knee was performed on March

22, 2011, with the following impression:

1.  Complex tear of the posterior horn and body of the
medial meniscus as described.
2.  Moderate to severe chondromalacia most prominently
involving the lateral patellar facet and patellofemoral
joint. as [sic] well as the medial compartment with areas of
full-thickness cartilaginous loss as described.
3.  Osteocartilaginous fragments are suggested along the
posterior aspect of the joint space.

     The claimant underwent follow-up evaluation by Dr. Allison 

on April 6, 2011, following the MRI of his left knee and physical

therapy treatment.  According to these notes, the claimant

reported a constant aching pain of the knee.  Dr. Allison

assessed the claimant with “Osteoarthrosis, localized, primary,

lower leg.”  At that time, several treatment options were

discussed with the claimant, and he elected to proceed with total

joint replacement for a definitive cure.
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     A Discharge Summary dated May 15, 2011, from St. Vincent

Morrilton Rehab Department demonstrates that the claimant did not

tolerate treatment well.  His knee pain was worse.  Therefore,

the claimant was referred by his physician for follow-up care and

possibly surgery.

     Dr. Lowry Barnes issued a First, Second Opinion, on June 2,

2011.

History of Present Illness
Patient presents for evaluation of his left knee. He is here
for a second opinion at the request of the workers [sic]
compensation carrier.  He is 62 years old and drives trucks
for quick it [sic].  He has been doing so for 3 years. In
February, he had a fall and twisted his ankle in it [sic]
his left knee during the fall. He subsequent had an MRI did
show chondromalacia and medial meniscus tear.  Apparently,
Dr. Allison has now recommended left knee replacement.  The
question is whether or not this is a work-related
compensable injury. 

Patient reports that he had no knee problems prior to this
injury.  He denies missing any work because of his knees or
receiving medical treatment because of his knee.

He is now having pain a [sic] daily basis.  He uses a cane.

The patient has been kind enough to complete the health
history survey.  Past medical history, past surgical
history, medications, allergies, family history, social
history, and 14 system review of systems are again included
in our records.

                              * * *                

Assessment
Arthritis left knee

Plan
I agree that he is a candidate for left total knee
replacement.  The medial meniscus tear is not his major
problem.  His problem is his arthritic knee.  I suspect that
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he had underlying arthritis and contused his knee.  I do not
have the injury films available at his time.  They are going
to be provided.  I suspect that he had underlying, pre-
existing arthritis of his knee and had a contusion of the
knee.  If so, the reason for her [sic] needing total knee
replacement is less than 50% caused by the injury.

     On June 2, 2011, Dr. Barnes issued a Second, Second Opinion:
                        

Assessment
Arthritis left knee

Plan
I agree that he is a candidate for left total knee
replacement.  The medial meniscus tear is not his major
problem.  His problem is his arthritic knee.  I suspect that
he had underlying arthritis and contused his knee.  I do not
have the injury films available at his time.  They are going
to be provided.  I suspect that he had underlying, pre-
existing arthritis of his knee and had a contusion of the
knee.  If so, the reason for her (sic) needing total knee
replacement is less than 50% caused by the injury.

I reviewed the patient’s plain x-rays from the time of his
injury. His arthritis was already present.  His arthritis is
a pre-existing problem.  His need for knee replacement is
not because of his fall in my opinion. 

     Debbie Williams, the claimant adjuster, wrote a letter to 

Dr. Allison on July 12, 2011, advising that the insurance carrier

would not be authorizing a total knee replacement for the

claimant.  Ms. Williams stated that they obtained a second

opinion from Dr. Lowery Barnes, and he opined that the claimant

may need a knee replacement, but it is because of his

degenerative arthritic issues, and not his work injury.

     The claimant underwent evaluation by his primary care

physician, Dr. Salman Hashmi, on August 2, 2011.  He assessed the

claimant with arthritis, among other things.
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     On August 10, 2011, the claimant saw Dr. Allison for a 

follow-up visit.  Dr. Allison’s assessment was “aseptic necrosis

of the bone, left side.”  According to these notes, Dr. Allison

opined that the claimant most likely would not improve without a

total knee replacement. 

     Next, on October 1, 2011, Dr. Barnes wrote the following

letter To Whom It May Concern:

Re: A.D. Dorsey

The subsequent opinions are stated within a reasonable
degree of medical certainty.

Mr. Dorsey no longer remains in a healing [sic].  From his
on-the-job injury of February 24, 2011.  Any limitations he
currently has a [sic] related to his underlying arthritis.

I first saw the patient on June 2, 2011.  He had certainly
reached the end of his healing period by that date.  Since I
have not seen him before that date, I cannot be certain with
[sic] his acute episode resolved.  I would have expected it
to have resolved within about 3 weeks. 

     Dr. Allison wrote the following to the claimant’s attorney 

on July 25, 2012: “Mr. A.D. Dorsey’s fall on 2/24/2011 while at

work has caused at least 1% of the need for a left total knee

arthroplasty.”      

     On September 7, 2011, Dr. Lowry Barnes, an orthopaedic

surgeon, was deposed.  Dr. Barnes verified that he gave a second

opinion in this matter.  He saw the claimant on June 2, 2011, and

thereafter issued opinions.  He also verified having also issued

an opinion on October 1, 2011.  However, on the date of this

dictation, he did not see the claimant for an office visit.
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     Dr. Barnes testified:

Q.    Doctor, as best you can recall, did you fully respond
in your June 2, 2011 report to all the questions from the
respondents?

A.    I hope so. I think so.

Q.    You stated in the Plan section of the report that you
agreed that he was a candidate for a left total knee
replacement. Is that correct?

A.    Correct.

Q.    Have you been asked at any time to respond to any
other surgical procedure recommended for Mr. Dorsey?

A.    No.

     He denied that he has made any recommendations for surgery

for the claimant, other than a total knee replacement.  Nor has

Dr. Barnes been asked to render an opinion whether any other

surgical intervention would be indicated.  

     Dr. Barnes explained:

Q.    Doctor, did you ever opine that the workers’
compensation injury had nothing to do with the need for a
total knee replacement?

A.    I don’t think I’ve ever used those terms.

Q.    If you had been asked to render such an opinion, would
you have done so?

A.    That his need for a total knee replacement had nothing
to do with this on-the-job injury?

Q.    Yes.

A.    I would not have given a yes or no answer.  I would
have explained that patients who have arthritis of the knee
often have radiographic evidence of arthritis that is much
worse than their clinical symptoms.  Sometimes patients have
no symptoms but have a significantly arthritic knee.
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 Then they have a mild injury, a twist at home or at
work or a fall in the garden that a normal knee would
respond to well in two or three weeks.  An arthritic knee
cannot stand the injury very well.  So I would say that
might have been the inciting event that brought the
arthritis to light.

The time bomb was ticking that this problem was going
to occur, but it might have brought it to light sooner.

     He verified that a person can have a pre-existing arthritic

condition that is totally asymptomatic.  Dr. Barnes also verified

that it is fair to say that a pre-existing condition can be

aggravated to the point where treatment is needed when no

treatment was necessary prior to the injury.

     Specifically, Dr. Barnes opined:

Q.    And is that your opinion with regard to Mr. Dorsey?

A.    Exactly.

Q.    Doctor, I believe that’s all the questions I have.

     On further examination by counsel for the respondents, Dr.

Barnes testified that there is no way to tell if the claimant’s

meniscal tear had anything to do with the fall that the claimant

described.

     He opined:

Q.    Let me ask you this.  This guy has a meniscal tear and
also has very significant arthritis.  Is there any way to
determine if what’s causing his pain is the meniscal tear
verses the arthritis?

A.    There is not.  The standard treatment of a meniscal is
arthroscopy; but for somebody with this much arthritis,
arthroscopy is really not indicated.  It usually doesn’t
help much, and there’s about a 15 percent chance of making
the pain worse with arthroscopy. 
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     On further examination by the claimant’s attorney, Dr.

Barnes agreed that there was no indication that the claimant

needed a total knee replacement before his workers’ compensation

injury.  He verified that he is in agreement with Dr. Allison’s

recommendation for a total knee replacement.

     Upon further questioning, Dr. Barnes testified:

Q.    Correct me if I’m wrong, Doctor; but as I understand
your report, you believe that given the history you were
provided in the records and by Mr. Dorsey, he suffered a
contusion in the fall from the truck?

A.    Correct.

Q.    And a contusion to the knee could cause the meniscal
tear that he had; correct?

A.    A direct contusion doesn’t usually do that.  If you
have a twisting injury associated with the contusion, yes;
but just a direct impact to the knee should not give you a
meniscal tear.

Q.    And I believe the history given to you was that he
fell and twisted his ankle and his knee; correct?

A.    Correct.

Q.    So there would be nothing inconsistent in the history
provided to you from either medical records or from Mr.
Dorsey; correct?

A.    Correct.

     Dr. Russell Allison’s deposition was taken on August 23,

2012.  He verified that the claimant underwent initial evaluation

by him on March 16, 2011.  At that time, Dr. Allison ordered

physical therapy and placed the claimant on light-duty work.  He

also ordered an MRI of his knee.  Dr. Allison’s diagnosis of the
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claimant’s knee at that time was “tear of the medial cartilage of

the knee, medial meniscal tear, and a secondary diagnosis of

lumbago, or basically back pain.”

     With respect to the claimant’s knee, Dr. Allison opined:

Q.    Okay.  Now, when we say a tear of the medial meniscus,
does that tear necessarily mean that it was caused by an
acute traumatic incident or do you find tears in –- what’s
the plural for meniscus, menisci?

A.    Yeah, uh-huh.

Q.    –- among degenerative changes that are typical for
somebody his age?

A.    You can have a tear that is degenerative in nature. 
And I usually would – would clarify that based on if they
had an injury, number 1, and number 2 is when did the pain
start? If it started for no reason, then I would consider it
degenerative.  If it started after an incident, I’d consider
it traumatic.

     Dr. Allison verified that he actually looked at the

claimant’s MRI scans.  However, he admitted that the radiologist

report is consistent with his own personal view of the claimant’s

MRI scan.  With respect to the impression of a “Complex tear

posterior horn and body of the medical meniscus as described,”

Dr. Allison testified that the posterior is the back of the knee. 

He further testified that a complex tear means that it is torn in

multiple pieces, fragment, or multiple tear lines.

     Under further questioning, Dr. Allison explained:

Q    With respect to acute injuries versus degenerative
changes, do you typically see tears looking like complex
tears or radial tears when you’re looking at an acute injury
verses a degenerative injury or degenerative –-
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A    Yeah, not really much difference in it.  I find that –-
usually I’d say over the age of about 40 or 45, most of the
tears are complex because tissue’s softer, so when it tears
it just kind of comes apart.  An 18-year-old is probably
going to get a football injury and a straight cut through
the thing.

     Dr. Allison stated that “moderate to severe chondromalacia

mostly prominently involving the lateral patellar facet and

patellofemoral joint, as well as the medial compartment with

areas of full-thickness cartilaginous loss as described,” means

arthritis.    

     He explained:

Q    Now, when you say “moderate to severe,” in terms of –-
if we’re sticking with this tire analogy that I mentioned,
how moderate to severe, which is kind of a subjective term
–- how do you put that into terms for how we can understand
the wear and tear of these shock absorbers that we’ve been
talking about?

A    Well, now, the shock absorber is the meniscus, so this
is a difference section.  

Q    Oh, okay.

A    This is the actually (sic) cartilage, the covering of
the bone.  And you can –- wear of it or injury to it will
look pretty much the same on an MRI.  It will just show the
cartilage not being there.  And severe would be most of the
cartilage is gone, at least in a certain area, and moderate
would be more –- you know, more larger –- a large portion
but not all of it gone.  Usually when it’s severe, I see
changes to the bone behind the cartilage, and that’s what I
had documented in my note.  So that was mostly under the
kneecap, though, which is probably more of a wear and tear
area. 

                               * * *

Q    Okay.  Now, is there any way from looking at these
reported radiological findings to be able to say which are
attributable –- which were caused by the incident, stepping
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down from a truck or falling off of a truck, verses what you
would expect to see in wear and tear on a 62 or almost 63-
year-old’s knee?

A    Not really.  If the guy had no injury at all and came
in with the exact same look, I would think that it was wear
and tear.  If a guy has no pain beforehand and has an
incident and comes in with that, then I’m going to have to
attribute that to the injury. 

      Dr. Allison admitted that after the claimant’s MRI of the

knee, he saw him for a follow-up visit, on April 6, 2011.   He

testified that he recalled having discussed with the clamant

several treatment options, namely, a knee scope or a knee

replacement.  According to Dr. Allison, he told the claimant,

with a knee scope, he would trim all of this stuff out, but he

would still have arthritis.  However, Dr. Allison testified that

usually after he trims a torn meniscus out in a knee with

arthritis, those knees go downhill real quickly.  As a result,

usually in six months the claimant would be coming back in for a

knee replacement.  Therefore, Dr. Allison advised the claimant

that he thought he was better off just to do the replacement and

not have two operations. 

     With respect to the need for a total knee replacement

surgery, Dr. Allison testified:

Q    Okay.  And in terms of the recommendation for the total
knee replacement, is there any way that you can causally
relate that without speculation to the work injury as
opposed to being the progressive effect of degeneration and
arthritis in a 62-year-old, 63-year-old.

A    Okay.  I’ll –- I’m going to answer it with basically
the experience that I have instead of just straightforward
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answering is –- is that I see people all the time come in
like this.  You know, an 84-year-old lady comes in, and I’ll
put her x-ray up and it will look terrible, just awful
arthritis. 

And I’ll say, “Wow.  you know, how long has that hurt you?”

And she’ll say, “It never bothered me until four weeks
ago when I twisted my knee.”

So –- so the injury is what set off the pain and
inflammation, which causes a joint of any type to then go
downhill.  The wear and tear is usually something people are
used to.  Unless they come in with wear and tear complaints
and, you know, slowly going downhill with arthritis, then
the injury is what has set it off.  It didn’t start as
arthritis by any means, but it’s what caused his knee to
become painful enough to have to need treatment.  So the
answer is yes, I think that the main reason for treating his
knee is from the injury. 

   
                               * * *

Q    In this case when we’re talking about Mr. Dorsey, do
you think it would be reasonable for him to have a knee
scope to see if he gets back to the level he was pre-injury
before asking the workers’ comp carrier to pay for a total
knee replacement?

A    It’s reasonable to do.  I kind of looked at it -– and I
mean, I gave him both those options because I figured, you
know, it’s his body.  He should get to make that decision
from his standpoint, maybe not form (sic) the payment
standpoint, but certainly from what I do to him standpoint.
And it is feasible to scope his knee and it is possible that
he’ll get better.  And it’s possible that he’d never have
the replacement.  I –- you know, it’s just –- I just think
the odds are low on it. 

     Dr. Allison denied that the claimant gave him a history of

having any kind of prior knee problems.  He verified that could

agree with Dr. Barnes’ opinion wherein, he stated that the reason

for the claimant needing the total knee replacement is less than

50 percent caused by the injury.  However, Dr. Allison testified
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that this is a vague statement, because if the claimant was

hurting beforehand, and bruised his knee, then probably 30

percent injury, and 70 percent arthritis.  He also testified that

if the claimant was doing fine before the injury, then it started

with the injury, and is probably more likely 70 percent injury

and 30 percent arthritis.

     Specifically, Dr. Allison explained:                         

Q    Oaky [sic].  Now you issued subsequently a report or, I
guess, a response to a letter from Laura Beth York July 25,
2012, and said you think it was at least 1 percent the cause
of the need for the total.

A    Yeah.

Q    And how do you differentiate that?

A    They asked me if it was at least 1 percent and I said
yeah.  I personally –- well, I won’t go into that – won’t go
into personal experience.

Q    Okay. As you –- I mean, is it possible without
speculating to try to place higher percentages than 1
percent on there or is the 1 percent what you can do with
reasonable medical certainty?  Why 1 percent and not 5 or
10?

A     Because they asked me if it was at least 1, so I put
yes.  I mean, if you can ask for real numbers, I would say
realistically he was an asymptomatic guy beforehand.  And,
you know –- of course, I’m not supposed to be a great judge
of character.  I’m an orthopedist.  I’m a judge of saws and
drills, so.  But he seemed like a pretty reasonable guy. 
You know, he seemed like a pretty straightforward guy and,
you know, kind of salt of the earth kind of guy.  So I –- so
I –- so I believed him when he said, you know, “I’ve been to
work everyday and I work hard and this never bothered me
before” kind of, you know, frustrated with the whole thing,
that his life changed around it some to some extent. 

So –- so I –- I took it –- when I hear that, you know,
I take it that it’s probably more of a 60 or 70 percent
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causative agent of the injury because I see a lot of people
with bad, lucky knees that don’t really ever hurt and never
wind up with a knee replacement.  Maybe they come in once a
year and get an injection or something.  But I don’t think
he would be looking for a replacement had he not had that. 

     On examination by the claimant’s attorney, Dr. Allison 

testified:

Q    Doctor, you indicated –- when our firm sent you a
letter, we asked if you could say that that was 1 percent or
greater a factor in his need for a total knee replacement.
It’s my understanding you indicated in the affirmative; is
that correct, sir?

A    That’s correct.

Q    Is that your opinion with reasonable medical certainty?

A    That is. 

     Dr. Allison testified that it is not reasonable to force

someone to undergo an arthroscopic surgery, and then come back in

within three months, and have a total knee replacement.  However,

he testified that he thinks it is reasonable to give them

options.  

     Under further examination, Dr. Allison explained:

Q    And you indicated that your assessment–- if I am
correct, your assessment was that a total knee replacement
was what you had suggested to Mr. Dorsey; is that correct?

A    That’s correct.  I think that’s just a definitive
procedure, that one operation takes care of him for life.

Q    Was there any other reason that you would not have
recommended the arthroscopic surgery?

A    No.  And I did.  I did discuss it with him.  But it was
just my opinion that –- that that was one procedure that
would take care of the problem in the best possible way. 
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     Dr. Allison testified that he stands by his previous opinion

that at least to the extent of 1 percent, the claimant’s fall at

work was at least a contributing factor to his injuries.     

     The deposition of Karen Fortenberry was taken, by the

claimant’s attorney, on January 23, 2013.  She has worked for

Genex, as a medical case manager for some eight years.  Ms.

Fortenberry is a registered nurse, but is not a certified case

manager. She works from home, and her weekly hours range from ten

to twenty hours.  Ms. Fortenberry admitted that she works with

injured workers, and receives an update on their current medical

status.  

     According to Ms. Fortenberry, each claim has certain

instructions from the insurance carrier.  The claim may be a full

case management or it could be just a task assignment.       

With respect to the claimant’s injury, Ms. Fortenberry  verified

that she received instructions from management stating that they

needed a nurse on this claim because the claimant sustained a

meniscus tear of the right knee, and the doctor now says that the

claimant needs a total knee replacement.  As a result, the

insurance carrier requested a second opinion.    

     Ms. Fortenberry admitted that she does not have an in depth

knowledge of the laws of Arkansas regarding workers’

compensation.  With respect to Dr. Barnes rendering a second

opinion in this matter, Ms. Fortenberry admitted that she chose
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him because he is a good physician. She verified that she

accompanied the claimant to his visit with Dr. Barnes on June 2,

2011.  Ms. Fortenberry verified that the claimant was cooperative 

with Dr. Barnes.

     She admitted to making notes regarding this visit.  In her

notes, Ms. Fortenberry stated Dr. Barnes explained to the

claimant that the films showed significant arthritis in both

knees, especially behind the knee cap.  She also wrote that Dr.

Barnes explained to the claimant the bone spurs on the film.  He

stated that he would like to have the x-rays completed

immediately after the injury to compare to the current films, in

order to determine if arthritis was present, and if so how much. 

She further noted that Dr. Barnes stated that if present, then

the arthritis was pre-existing and the fall exacerbated the

disease.  She also noted that Dr. Barnes stated a total knee

replacement would correct the problem.  In addition, Ms.

Fortenberry noted that Dr. Barnes requested that she obtain x-

rays as soon as possible so he could complete the second opinion. 

Ms. Fortenberry verified that she sent this same information to

the adjustor.  

     Ms. Fortenberry admitted that she delivered the x-rays to

Dr. Barnes on June 9.  However, she later received a packet from

Dr. Barnes stating that the packet did not contain the x-rays,

just the MRI.  The appropriate x-rays were delivered to Dr.
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Barnes on June 17, 2011.  As a result, there are two reports from

Dr. Barnes dated June 2, 2011.  Ms. Fortenberry testified that

this prompted her to file a Task Assignment Update Report because

the claim was assigned to her as a task versus a full case

management.  

     After much discussion, Ms. Fortenberry testified that she

received an e-mail from Debbie Williams(the insurance adjustor)

regarding the claimant’s June 2, 2011, visit with Dr. Barnes. 

She received this e-mail from Ms. Williams dated June 7, 2011, at

12:21 p.m.  Ms. Fortenberry testified:

Q.    Would you read that e-mail out loud?

A.    “Okay.  I’m just trying to find something that may
change Doctor Barnes’ mind.  I just really hate to have to
authorize the knee replacement because I know the claimant
will never return to work.  This is really a bad claim.”

Q.    And there’s an emoticon after that of a frownie face? 

A.    Yes, sir.  
                  
     Under further questioning, Ms. Fortenberry testified: 

Q.   Going back now to Document Number 8, would you agree
with me that the only difference between the July 7th report
and the one that he did on June the 2nd is this one last
paragraph?  If you want to take a moment to look at those
and see if there’s any other difference, that’s fine. 

A.    (Consulting Documents)  I don’t think there’s any
difference.  This is the addendum after he reviewed the
other x-rays.

Q.    I’m going to read the plan out loud. “I agree that he
is a candidate for a left total knee replacement.  The
medial meniscus tear is not his major problem.  His problem
is his arthritic knee.  I suspect that he had underlying
arthritis and contused his knee.  I do not have the injury
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films available at this time.  They are going to be
provided. I suspect that he had underlying pre-existing
arthritis of his knee and a contusion to the knee.  If so,
the reason for needing the total knee replacement is less
than 50 percent caused by the injury.”

    Is that an exact reading of the first paragraph under    
     Plan?

A.    Yes.

Q.    And the only difference between the two reports is the
second paragraph; is that correct?

A.    Yes.

Q.    He added one sentence there.  “I reviewed the
patient’s plain x-ray films from the time of the injury. 
His arthritis was already present.  His arthritis is a pre-
existing problem.  His need for the knee replacement is not
because of his fall, in my opinion.”

      Do you take that to say that the x-rays confirmed what
he had suspected on June the 2nd?  He suspected that he had
pre-existing arthritis; correct?

A.    Yes.

Q.    Would you say that your e-mail of June the 2nd at 7:46
p.m. and Doctor Barnes’ first paragraph under the plan are
substantially the same?

                                 * * *  

A.    I need to see that e-mail.

Q.    It’s on Pages 5 and 6 of that packet of e-mails.

A.    And what was the question?

Q.    Compare his plan paragraph to what you put in your e-
mail and tell me any substantive differences between the two
of them.

A.    (Consulting Document) I don’t see any.  It’s his
wording verses my wording, but it’s basically the same thing
as far as the treatment plan and his opinion.
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Q.    So in substance, you can’t find any difference; is
that a fair statement?  You have more detail; but in
substance, as a nurse you don’t find any difference?

A.    No, sir.

     On examination by the respondents’ attorney, Ms.

Fortenberry testified:

Q.    So when Doctor Barnes reviewed the films and confirmed
that there was indeed significant pre-existing arthritis, he
indicated that in his opinion, Mr. Dorsey’s need for a knee
replacement was not because of his fall.  Did I read that
correctly?

A.    That is correct.

Q.    Okay.  Now, you earlier told the adjustor that the
gist of what you recalled Doctor Barnes saying was that
there was an exacerbation?

A.    Yes.

Q.    Once Doctor Barnes was provided with all the available
information, his opinion was only that the need for the knee
replacement was not because of the fall; is that right?

A.    That’s correct.

Q.    He didn’t qualify that with any kind of language about
an exacerbation or anything like that? 

A.    No, he did not.

Q.    Now, there was a whole line of questions earlier that
on June 22nd, you had finished your assignment; and at that
time it was believed that that was the end of it.  You were
just awaiting Doctor Barnes’ final signed report; is that
right?

A.    That’s correct.
 

Q.    What you knew he had indicated at that time was that
he needed the x-ray films from the time of the injury, and
he didn’t have those yet?

A.    That is correct.
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Q.    Did the adjustor authorize you to make the extra
effort to get the additional information Doctor Barnes said
he wanted so that he could have all the available
information before giving his final report?

A.    She gave me authorization to do that, yes.

Q.    And at the very beginning of your assignment, did she
indicate to you that the whole purpose for having this
second opinion evaluation was to decide whether or not to
authorize the total knee replacement?

A.    It was a second opinion to - “The main issue and the
reason for sending the claimant to Doctor Barnes is for him
to address whether or not the work injury caused the need
for the total knee replacement. If so, that is really all I
need him to do.  I have no other questions or issues.”

Q.    Okay.  Earlier the claimant’s attorney asked you if he
ever said - I think he was phrasing it in terms of a
negative.  I this [sic] his question was, “Did he ever tell
you the compensable injury had nothing to do with the need
for the knee replacement?”  And you said that he never told
you that; is that right?

A.    Are you talking about Doctor Barnes?

Q.    Yes.

A.    Ask the question again.

Q.    The claimant’s attorney asked you earlier, “Did Doctor
Barnes ever tell you that the compensable injury had nothing
to do with the need for the total knee replacement?”

A.    Not at that time.  He wanted to see more diagnostics. 
He suspected.

     The parties resumed Ms. Fortenberry’s deposition on January

30, 2013.  On examination by the claimant’s attorney, Ms.

Fortenberry confirmed that on June 22, 2011, she believed she had

finished her assignment, but she was retained to do further work. 

The parties agreed to stipulate that the claimant sustained a
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compensable contusion to his knee and, and that he had pre-

existing arthritis.   Ms. Fortenberry testified that 

                         ADJUDICATION

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a)(Repl. 2002).  The claimant bears the burden of

proving that he is entitled to additional medical treatment. 

Dalton v. Allen Eng'g Co., 66 Ark. App. 201, 989 S.W. 2d 543

(1999).  

     The claimant is not required to provide objective medical

evidence of his continued need for treatment. See Castleberry v.

Elite Lamp Co., 69 Ark. App. 359, 13 S.W. 3d 211 (2000).    

     Here, the parties stipulated that the claimant sustained a

compensable injury to his left knee on February 24, 2011.  During

the deposition of Ms. Fortenberry, the parties agreed to

stipulate that the claimant sustained a contusion injury to his

left knee, and that he had pre-existing arthritis.  The

respondents have paid some medical benefits for the claimant’s

compensable fall of February 24, 2011.  However, the respondents

have since controverted the claimant’s entitlement to 

additional medical treatment, in the form of a total left knee

replacement as recommended by his treating physician, Dr.

Allison, and Dr. Barnes.  Specifically, the respondents
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essentially contend that the claimant’s need for a total knee

replacement was not caused by the claimant’s fall, but was rather

caused by his pre-existing arthritis.

     After weighing the evidence impartially and without giving

the benefit of doubt to either party, I find that the claimant

proved by a preponderance of the evidence that the medical

treatment recommended by Dr. Allison and Dr. Barnes, in the form

of a total knee replacement, is reasonably necessary and causally

related to his compensable left knee injury of February 24, 2011. 

     Specifically, it is undisputed that prior to his compensable

injury, the claimant suffered from pre-existing moderate to

severe arthritis of the left knee.  However, the claimant’s

testimony demonstrates that prior to his compensable fall, he was

able to perform his job duties as a truck driver without any

problems.  In fact, his testimony demonstrates that prior to his

fall of February 24, 2011, the claimant worked extended hours of

at least ten hours a day, wherein he was required to get in and

out his truck some twenty to thirty times a day, without any

problems.  No testimony to the contrary was elicited during the

hearing, nor has any documentary evidence to the contrary been 

presented.      

     Here, the claimant credibly testified that prior to the

incident of 2011, his knee was perfect.  There is no evidence

whatsoever demonstrating that the claimant ever took any
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prescription medication or over-the-counter medication for his

knee.  Nor are there any documented medical complaints to any

doctor of any problems with the claimant’s left knee or missed

any time off from work due to knee problems.  The claimant

credibly denied any previous injury to his left knee, although he

suffered pre-existing arthritis.  

     However, the claimant testified that since his injury, he

has continued with left knee pain, and requires the use of a

cane.  His mobility has been somewhat restricted due to his left

knee injury.  No evidence has been presented to support a finding

that the claimant sustained any subsequent injury to his knee. 

The claimant testified that he wishes to undergo the total knee

replacement. 

     Based on all the foregoing evidence I find that the

claimant’s 2011 compensable fall exacerbated his pre-existing

arthritis, which is a factor in his need for a total knee

replacement.  

     Dr. Allison opined that the claimant’s compensable fall of

February 24, 2011 was one (1) percent or greater a factor in his

need for a total knee replacement.  During his deposition

testimony opinion of September 7, 2011, Dr. Barnes opined that it

is fair to say that a pre-existing injury condition can be

aggravated to the point where treatment is needed when no

treatment was necessary prior to the injury.  Dr. Barnes
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specifically opined that this is his opinion with regard to the

claimant.  

     Considering all of the foregoing evidence demonstrating that

the claimant’s arthritic condition was asymptomatic prior to his

compensable fall of February 24, 2011, Dr. Allison’s expert

opinion(claimant’s treating physician), and Dr. Barnes’

deposition opinion, little weight has been accorded Dr. Barnes’

second opinion of June 2, 2011, wherein he stated that the

claimant’s need for a total knee replacement is not because of

his fall. 

     Here, although other treatment options were discussed with

the claimant, both Drs. Barnes and Allison have essentially

opined that the claimant’s best treatment option is a total knee

replacement.   

     In Williams v. L & M Janitorial, Inc., 85 Ark. App.1, 145

S.W. 3d 383 (2004), the Arkansas Court of Appeals pointed out

that in workers’ compensation law, an employer takes the employee

as he finds him.  Therefore, based on the expert opinions of Drs.

Allison and Barnes, the testimony elicited from the claimant

during the hearing, there being absolutely no evidence of any

subsequent trauma or new injury, and because the claimant’s

arthritic condition was asymptomatic prior to his injury, I find

that the claimant’s compensable left knee injury of February 24,

2011, is at least a contributing factor in his need for a total
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knee replacement. See Thomas v. Entergy Arkansas, Inc., Full

Workers’ Compensation Commission, Opinion filed January 24, 2006

(F308759).  As such, I am compelled to find that the total knee

replacement surgery recommended by Drs. Allison and Barnes is

reasonably necessary and causally related to the claimant’s

compensable injury of February 24, 2011.  Pursuant to Ark. Code

Ann. § 11-9-508, the respondents are liable for the expense of

the additional treatment, in the form of a total knee

replacement, as recommended by his treating physician, Dr.

Allison, and Dr. Barnes.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has        
    jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship 
    existed on February 24, 2011, and all relevant times. 

     3.  The remaining stipulations set forth above are hereby    
         accepted.

4.  The claimant proved by a preponderance of the            
    evidence his entitlement to a total knee                 
    replacement pursuant to the provisions of Ark. 

         Code Ann. § 11-9-508.  Therefore, the respondents 
         are liable for the expense of this treatment under 
         the Act.

                              AWARD
 
     The respondents are directed to pay benefits in accordance 
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with the Findings of Fact and Conclusions of Law set forth herein

this Opinion.       

     IT IS SO ORDERED.

__________________________
CHANDRA L. BLACK
Administrative Law Judge

CB/as 


