
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F902615 & G006695

ROBERT DISMUTE, EMPLOYEE CLAIMANT

POTLATCH CORPORATION, EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER RESPONDENT NO. 1

SENTRY INSURANCE COMPANY,
INSURANCE CARRIER RESPONDENT NO. 2

OPINION FILED MAY 7, 2013

Hearing before Administrative Law Judge Elizabeth W. Hogan on February 8, 2013,
at Warren, Bradley County, Arkansas.

Claimant appeared Pro Se.

Respondent No. 1 represented by Mr. Michael J. Dennis, Attorney at Law, Pine
Bluff, Arkansas.

Respondent No. 2 represented by Mr. Joseph H. Purvis, Attorney at Law, Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses and temporary total disability benefits.

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. §11-9-102.  All other issues are reserved.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

September 20, 2008 (F902615), at which time the claimant sustained a

compensable back injury at a compensation rate of $550.00/$413.00.  Medical

expenses, temporary total disability benefits, and a 10% rating (5% for an L2-L3
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annular tear from Dr. Bruffett on May 13, 2009, and 5% for an L5-S1 annular tear

from Dr. Chakales on January 19, 2010), have been accepted.  Dr. Chakales

released the claimant on March 17, 2010, after a Functional Capacity Evaluation

placed the claimant in the medium work category.  The claimant returned to work

for the respondent employer.  

The parties also stipulated to an employer-employee-carrier relationship on

July 22, 2010 (G006695).  This second claim was controverted.  The claimant's

employment was terminated on December 8, 2010.

The Medical Cost Containment Division issued an order on September 9,

2009, changing the claimant's physician from Dr. Bruffett to Dr. Chakales.  Some

medical expenses have been paid by Blue Cross Blue Shield/Health Advantage.

The claimant receives Social Security Disability benefits.

The claimant contends he injured his head, arms, neck, and legs and re-

injured his back on July 22, 2010.  He seeks payment of medical expenses, and

temporary total disability benefits from July 22, 2010, to December 10, 2010.

Bethany Barhart, Human Resources, would not allow the claimant to return to work.

Respondent No. 1 contends all appropriate benefits have been paid for the

2008 injury.  The claimant's condition after 2010 is unrelated to the 2008 injury.

Risk Management denied payment of any further benefits in a letter dated July 26,

2010.

Respondent No. 2 contends the claimant did not sustain any injuries arising

out of and in the course of his employment in 2010.  There is no objective medical

evidence of a new injury in 2010.  The claimant's present back condition is a

recurrence of the 2008 injury with Risk Management.
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The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript along with the depositions of the claimant and Dr. Wayne Bruffett,

incorporated by reference.

The following witnesses testified at the hearing:  the claimant and his son,

Ray, personnel manager Bethany Bruckhardt and co-workers Terence Hamilton and

Wilton Pullet.  The claimant walked with a limp and grimaced frequently.

The claimant, age 60 (D.O.B. April 18, 1953), has a 10th grade education.

He has worked for the respondent employer performing manual labor at the sawmill

since 1977.  His health history includes work-related injuries to his back with

radiating right leg injury fifteen years ago, and a 1977 head injury, (Cl. Depo. p. 17-

18, 22-31).  He was treated conservatively by Dr. Pennington, but those medical

records were not provided.  The claimant also sustained a work-related burn to his

back (Depo. p. 32-35), a cut to his left leg, (Depo. p. 35-36) and an injury to his

thumb, (Depo. p. 36-37).

The claimant injured his back on September 20, 2008, while shoveling and

using a “tater digger,” (Depo. p. 42-70).  This claim was accepted and paid by

respondent No. 1, Risk Management Resources.  The claimant was involved in a

second incident on July 22, 2010, with respondent No. 2 while straightening lumber

to be picked up by a forklift, (Depo. p. 70-102).  This second claim has been

controverted.

The claimant gave conflicting information regarding the second incident and

disputed many of the medical records.  Apparently, he felt that the job picking up

lumber exceeded his work restrictions and the incident happened about five minutes

after he started working.  But his recollection is vague regarding the cause of the

injury.  He did say his condition improved between the 2008 and 2010 injury.
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The claimant’s co-workers, Mr. Hamilton and Mr. Pullett, could not confirm

the claimant’s July 22, 2010, injury.  In fact, Mr. Pullet said the claimant had not

lifted anything but held his hands up, hollered, and laid down on the lumber.

Bethany Bruckhardt testified the claimant was found unresponsive and

mumbling, laying on a pile of lumber.  An ambulance was called and she completed

an accident report.  Later in a meeting with his employer, the claimant stated he was

unable to perform his job duties, and he was terminated in December, 2010, for

filing a fraudulent workers’ compensation claim.  He then applied for Social Security.

MEDICAL EVIDENCE

The claimant complained of low back and left hip pain.  In December, 2008,

general practitioner, Dr. Pennington, diagnosed the claimant with nerve root

impingement at L3-L4 caused by facet hypertrophy along with a broad based disc

bulge based on a lumbar MRI scan.  He was treated conservatively with medication

and physical therapy.  The claimant also complained of thoracic pain but there were

no diagnostic tests of his upper back.  Dr. Pennington referred the claimant to Dr.

Bruffett in January, 2009.

A second lumbar MRI scan was performed in April, 2009, showing multilevel

degenerative disc disease, annular tears at L2-L3 and L5-S1 and a small left disc

herniation at L3-L4 without nerve root impingement.  Dr. Bruffett also treated the

claimant conservatively with medications, injections, and physical therapy.  He felt

the claimant needed to change jobs to something less physically demanding.

Dr. Bruffett’s report of August 5, 2009:

Mr. Dismute returns because he is having ongoing pain. . . .  His pain
seems to change in location and quality, and so forth. . . .

I think he is just going to have some degree of chronic pain.  I do not
really have any restriction to place upon him. . . .  

My assumption is that he has pain from his annular tear at L2-3, but
it is difficult to know that with certainty. . . .  
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I think there is a likelihood that he would be no better or worse if he
underwent . . . an operation.

I told him if his job is the culprit, then he may have to consider a less
physically demanding occupation.

Dr. Bruffett released the claimant and assessed a 5% impairment rating.  The

claimant failed two functional capacity evaluations (FCEs) and returned to work.

Dr. Cathey examined the claimant on October 1, 2009, and agreed with Dr.

Bruffett’s opinion.

The claimant began treating with Dr. Chakales in October, 2009.  He

reported fifteen or more years of back symptoms.  An EMG/NCV study of the lower

extremities, performed by Dr. Rutherford on November 19, 2009, was normal.  A

post-discogram CT study on November 24, 2009, showed annular tears at L2-L3,

L3-L4, and L4-L5 and stenosis of the spinal canal at L4-L5 and L5-S1.  In his report

of January 19, 2010, Dr. Chakales assessed a 10% rating and commented, “Mr.

Dismute needs to either learn to live with this problem. [sic] If his symptoms worsen,

he may indeed be a surgical candidate.”

On February 12, 2010, the claimant completed another FCE which was

deemed valid.  The examiner opined the claimant was able to work in the medium

classification (less than 50 lb. weight limitation).  Dr. Chakales assessed the end of

the healing period as April 6, 2010.  The claimant returned to Dr. Chakales on July

14, 2010, complaining that his employer assigned job duties inconsistent with his

work restrictions.

On July 22, 2010, the claimant was involved in a second incident at work.

He was taken to the emergency room.  Various records show the claimant suffers

from chronic back pain.  However, the history of injury varies between a fall, actively

lifting lumber, or passively experiencing the onset of pain and lying down on a stack

of lumber.  A CT scan of the head, neck, and thoracic spine were performed which
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showed only sinusitis and degeneration.  The CT scan of the lumbar spine showed

“hypertrophic changes of the facets in the lower four lumbar vertebra.  This is a

chronic change.”  The claimant was prescribed medication.

The claimant returned to Dr. Chakales on August 25, 2010, with the following

history of injury:  “He bent over and started having back and neck pain.”  X-rays

showed multilevel cervical spondylosis and scoliosis of the spine from T-11 to L2-3

along with degenerative disc disease.  In a report dated September 20, 2010, Dr.

Chakales stated the claimant might have “chronic nerve root entrapment but with

negative clinical signs.”  He recommended additional diagnostic testing.  An

EMG/NCV study showed carpal tunnel syndrome but no low back problems.

Dr. Chakales’ reports of October 1, and December 13, 2010, indicate the

claimant was not allowed to return to work and was terminated.  An April 4, 2011,

report indicates the claimant was approved for Social Security Disability.

Dr. Chakales’ report of January 27, 2011:

He had a CT myelogram which showed subtle asymmetric disc bulge
at L5-S1, encroaching on the left neural foramen and compressing
the exiting nerve root.  He has borderline stenosis at L4-5.  This is the
cause of his severe, intractable low back pain.  There is a broad
based bulging disc, and this may need to be excised and arthrodesis
done.

In a report dated October 20, 2011, the claimant declined back surgery.  Dr.

Chakales continued the claimant’s pain medication.

In response to questions posed by attorney Purvis, Dr. Bruffett responded on

September 24, 2012, and opined that the second incident on July 22, 2010, caused

no change in the claimant’s physical findings.  The claimant has a chronic,

progressive degenerative condition but no new, acute injuries, (see Dr. Bruffett’s

Depo. at p. 31-33).

In his deposition, Dr. Bruffett explained that the claimant was diagnosed with

an annular tear in 2009 after the first incident, (Depo. p. 8-10).  Dr. Bruffett treated
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the claimant conservatively and assessed a 5% rating.  Dr. Cathey concurred with

the diagnosis, treatment and rating.  Dr. Bruffett explained that annular tears can

improve over time.

The claimant changed physicians to Dr. Chakales who treated him

conservatively and assessed a 10% rating for the L4-5 and L5-S1 levels.  Dr.

Bruffett did not agree with Dr. Chakales’ assessment as the diskogram produces

unreliable results and has been discredited in scientific studies, (Depo. p. 11-13, 15,

17-20).

The claimant returned to work on February 10 after two unreliable FCEs.

The third FCE was considered valid, placing the claimant in the medium work

category (Depo. p. 13-15).  The claimant returned to work July 22, 2010.

Dr. Bruffett opined the claimant suffers from multilevel degenerative disc

disease of the cervical and lumbar spine, probably caused by the effects of aging

and performing manual labor.  There is no cure for degeneration and the claimant

has been advised to learn to live with it and change jobs.

Dr. Bruffett pointed out that the L2-3 level that he rated at 5% had healed by

the time Dr. Chakales repeated the diagnostic testing and the 10% rating was for

levels L4-5 and L5-S1.  In hindsight, Dr. Bruffett felt the claimant was not entitled

to any impairment rating, (Depo. p. 20-22, 34).

After the second incident in 2010, the claimant was seen at the emergency

room for chronic back pain and did not appear to be in acute distress.  Diagnostic

testing showed no acute injury (Depo. p. 24-28).

In Dr. Bruffett’s opinion, the claimant did not suffer a new injury on July 22,

2010.  The claimant’s objective medical findings are consistent with progressive,

degenerative disc disease (Depo. p. 31-33, 35-37).  Dr. Bruffet did say the claimant

might need pain management (Depo. p. 30).
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DOCUMENTARY EVIDENCE

The claimant’s AR-N, signed July 28, 2010, shows multiple injuries (back,

neck, head, arms, and legs) while lifting heavy green lumber.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Respondent No. 1 has denied the 2010 claim contending the claimant’s

present medical condition is unrelated to the 2008 injury.  Respondent No. 2 has

denied the 2010 claim contending the claimant did not sustain an acute injury in

2010 and his present condition relates back to the compensable 2008 injury.

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993, which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.

Under the Act, the claimant has the burden of proving the following requirements

by a preponderance of the evidence of record:

1. An injury arising out of and in the course of employment

2. An injury causing internal or external harm to the body,
requiring medical services or resulting in disability or death

3. An injury established by objective medical findings

4. (a) An injury caused by a specific event identifiable
by time and place of occurrence

or

5. (b) A gradual injury, caused by rapid and repetitive
motion, which is the major cause of the disability
or need for medical treatment.

It  is  the  claimant’s  burden  to  prove  a  causal  connection  between  a

work-related accident and the later disabling injury.  Lybrand v. Arkansas Oak

Flooring Co., 266 Ark. 946, 588 S.W.2d 449 (Ark. App. 1979).  The determination

of whether the causal connection exists is a question of fact for the Commission to

determine based on the evidence of record and the credibility of the witnesses.
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Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998), Ellison v.

Therma-Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000).

The claimant was a poor historian regarding exactly how the 2010 injury

occurred.  That uncertain testimony and two failed FCEs call his credibility into

question.  Two co-workers could not confirm any accident in 2010 and medical

records show no new, acute injury between 2008 and 2010.  My review of the

evidence shows the claimant suffers from a progressive degenerative condition

aggravated by manual labor for which he has been compensated.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on September 20, 2008 (F902615), at which time the
claimant sustained a compensable back injury at a
compensation rate of $550.00/$413.00.  Medical expenses,
temporary total disability benefits, and a 10% rating (5% for an
L2-L3 annular tear from Dr. Bruffett on May 13, 2009, and 5%
for an L5-S1 annular tear from Dr. Chakales on January 19,
2010), have been accepted.  Dr. Chakales released the
claimant on March 17, 2010, after a Functional Capacity
Evaluation placed the claimant in the medium work category.
The claimant returned to work for the respondent employer.

2. The parties also stipulated to an employer-employee-carrier
relationship on July 22, 2010 (G006695).  This second claim
was controverted.  The claimant's employment was terminated
on December 8, 2010, and he now receives Social Security
benefits.

3. The Medical Cost Containment Division issued an order on
September 9, 2009, changing the claimant's physician from Dr.
Bruffett to Dr. Chakales.  Some medical expenses have been
paid by Blue Cross Blue Shield/Health Advantage.

4. The claimant has failed to prove, by a preponderance of the
credible evidence, that he sustained a compensable 2010 back
injury, caused by a specific incident, arising out of and in the
course of his employment which produced physical bodily
harm, supported by objective findings, requiring medical
treatment or producing disability, pursuant to Ark. Code Ann.
§11-9-102.

5. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.
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This claim for a 2010 back injury is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


