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STATEMENT OF THE CASE

A hearing was conducted on September 27, 2013, to determine

whether the claimant sustained a compensable injury(s) within the meaning

of the Arkansas workers’ compensation laws. 

This claim has an extremely lengthy and tortured procedural history.

A portion of the procedural history is necessary in order to address the

primary issue because, as will be set out further below, the record reflects that

the claimant has recently amended his contentions in order to make his claim

conform to the medical evidence in an attempt to establish work-related

injuries which were not initially claimed.  More specifically, the claimant initially
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claimed multiple injuries as the result of a specific work-related incident on

October 18, 2011.  However, at the hearing, the claimant, for the first time,

amended his claim conceding that there was no medical evidence supported

by objective findings to prove some of the injuries claimed while asserting

gradual onset, bilateral carpal tunnel and cervical injuries.

A prehearing conference was conducted in the claim on November 7,

2012, and a Prehearing Order was filed on said date, at which time the claim

was scheduled for a formal hearing on December 28, 2012.  At the hearing,

the parties announced that the stipulations, issues, as well as their respective

contentions were correctly set out in the Prehearing Order subject to an

additional stipulation.  The parties also made various amendments to their

initial contentions, which were  first raised at the hearing.  A copy of the

Prehearing Order was introduced, without objection, as “Commission’s Exhibit

1.”

During the November 7, 2012, conference, it was stipulated that the

employee/employer/carrier relationship existed at all relevant times, including

October 18, 2011, and that the claim had been controverted in its entirety.  At

the hearing, the parties agreed that the claimant’s average weekly wage was

sufficient to entitle him to compensation rates of $375.00 per week for

temporary total disability and $281.00 per week for permanent partial disability
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in the event the claim was found compensable.

By agreement of the parties, the primary issue presented for

determination concerned compensability.  If overcome, claimant’s entitlement

to associated benefits must be addressed.

During the November 7, 2012, prehearing, the claimant contended, in

summary, that he sustained compensable injuries to his low back, right leg,

neck, as well as bilateral carpal tunnel injuries as the result of a specific

incident on October 18, 2011; that he was entitled to temporary total disability

benefits beginning October 19, 2011, and continuing through the present,

while maintaining that his healing period had not ended; that respondents

should be held responsible for outstanding medical treatment, together with

continued reasonably necessary medical treatment; and that a controverted

attorney’s fee should attach to any benefits awarded.  At the hearing, the

claimant stated that it was his belief that the specific incident alleged occurred

on October 17 rather than October 18, 2011.  In addition, the claimant

amended his claim to include gradual onset cervical and carpal tunnel injuries,

as well as the specific injury claim while dismissing any claim for low back and

leg injuries.  It was pointed out that the original hearing was cancelled in order

to obtain the evidentiary deposition of Dr. Robert Abraham, at which time the

claim was returned to the Commission’s general files.  Subsequent attempts



4DEAN – G203987

were made to settle the claim.  After settlement attempts failed, the hearing

was  rescheduled  by  agreement  of  the  parties  for  September  27,  2013.

(Tr.5-8)

The respondents contended that the claimant did not sustain any

injuries at work as a result of a specific incident on October 18, 2011, while

maintaining that the claimant left work on said date and told his employer he

was going to the dentist while not reporting a work-related injury.

Respondents further contended that the claimant filed for short-term disability,

and reported that his condition was not work-related.  Respondents further

asserted  that  the  medical  evidence  does  not  contain  a  history  of  a

work-related injury, maintaining that the claimant’s physical problems, if any,

pre-existed any alleged injury and surgery.  Concerning the amended claim

for gradual onset injury, respondents asserted a notice defense, maintaining

that the first notice of any carpal tunnel claim was on January 27, 2012, while

further suggesting that the statute of limitations may have run on the carpal

tunnel claim as well.

In addition to the claimant, his girlfriend, Katherine Gunn, was called as

a corroborating witness.  Margie Matus was called as a witness by the

respondents. The record is composed solely of the transcript of the

September 27, 2013, hearing containing numerous exhibits, together with the
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evidentiary deposition of Dr. Robert Abraham taken February 28, 2013, which

was introduced as “Joint Exhibit B” and retained in the Commission file in

bound form.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence,

that he sustained any injuries arising out of and during the course of his

employment with Snyder Industries, Inc., as the result of a specific

incident identifiable in time and place of occurrence on or about

October 18, 2011.

4. The claimant has failed to prove, by a preponderance of the credible

evidence, that he sustained any gradual onset injuries arising out of

and during the course of his employment with Snyder Industries, Inc.
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5. The claimant has failed to prove, by a preponderance of the evidence,

that his physical problems, need for treatment, including surgeries, as

well as his disability beginning October 19, 2011, are in any way

causally related to an injury sustained while working for the employer

herein.

DISCUSSION

The record in this claim is replete with inconsistencies and

contradictions.  As reflected above, and as will be set out further below, the

claimant’s personal course of conduct and alternative contentions concerning

the exact nature of any alleged injuries and how they may have occurred are

self-contradicting.  First, the claimant alleged that he sustained multiple

injuries as the result of a specific incident on or about October 17, 2011, when

he fell off a truck.  The claimant was initially treated in the emergency room

on October 19, 2011, without any history of a specific injury.  In fact, the

claimant’s initial complaints involving his low back and right leg were

dismissed at the hearing based upon a lack of medical evidence.  At the

hearing, the claimant, for the first time, contended in the alternative that he

sustained a gradual onset cervical injury and bilateral carpal tunnel injuries,

in part, because the medical evidence clearly did not support the claim that

these physical problems were related to an October 17, 2011, incident.  It is
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apparent from the claimant’s testimony that he attributes his physical

problems and need for treatment to his employment based primarily on the

subjective belief that there is a causal connection because he worked for the

employer for over eighteen (18) years and was unaware of any other cause

for his problems.  However, no matter how sincere the claimant’s belief may

be, it does not substitute for the place of proof.  The medical record reflects

that the claimant had significant pre-existing degenerative disc disease.

Further, the claimant’s carpal tunnel syndrome is of unknown etiology and

pre-existed this claim.  This claim turns almost entirely upon the claimant’s

credibility.  Based upon the numerous inconsistencies and contradictions, I did

not find the claimant’s testimony to be credible.  Further, a claimant’s

testimony is never considered unconcroverted .  The testimony of an

interested party is always considered to be controverted.  Lambert v. Gerber

Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994); Continental Express v.

Harris, 61 Ark. App. 198, 965 S.W.2d 84 (1998).

The claimant, Jesse Dean, testified in his own behalf.  The claimant is

fifty (50) years old.  He has an eighth grade education.  The claimant began

working for the respondent-employer on or about October 12, 1994.  He last

worked for the employer on October 18, 2011.  The claimant’s primary work
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involved load ind unloading trucks.  In addition, the claimant would repair

industrial water tanks and chemical tanks of varying weight.  The described

the work as extremely physical.  The claimant’s description of his alleged

injury, his subsequent course of conduct until first seeking medical treatment

is set out below:

Q     Okay.  Now, tell us what happened around the middle part of October
2011?

A     Well, I was loading, loading the materials, like three parts to the material,
tank works, and usually it takes two or three people to load a truck, and I was
loading it at night by myself.  It was about 11:40 at night, which I had – the
previous night I had worked like 20 hours that Sunday and that Monday, and
this truck was supposed to have been loaded that Monday, and they said it
had to go out, so I ended up loading that truck by myself.  You take – pick up
the tanks with the forklift and everything.  When you get them to the truck, you
have to stack it.  So I did the whole truck, about – it was about 190 parts till
you got your tank, the base and the stand, and when you get to the end of the
truck, you have about four inches to stand.  And when I got to the end of the
truck, all the containers, you have to – they are about two fee long, about two
by four, and you have to get them and push them on top.  You got six on the
bottom and six on the top.  The top ones are harder to, you, to handle with
one man.  So when I got to push to top ones on, everything kicked back down.
And my forklift was in between the truck and me, and once they kicked back,
they just knocked me off the truck.  So I just laid there for a few minutes, and
when I got up to go, you know, got up to go get the supervisors, he wasn’t
there.  He had checked out early.

Q     About what time of the day was this?

A     That was – that was about 11:40 p.m. at night.

Q     Okay.  Who else was working that night around 11:40, if anybody?

A     I didn’t see nobody in the plant.  When I hobbled up in the plant, I went
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to his office.  He wasn’t there.

Q     Okay.  Now, this was located at 601 Industrial in Marked Tree?

A     Yes, sir.

Q     All right.  So it was 11:40 at night, October 17th, 2011, is that correct?

A     Right.

Q     So about what distance did you fall when this happened?

A      I don’t know how tall the truck is from the ground.  It’s a box truck, trailer,
we load, loaded it every day.

Q     Okay.  When you stood up behind the truck, was it below your chin, the
level of the truck that you fell from?

A     Yes.

Q     Okay.  Was it above – 

A     It’s about waist, you know.

Q     Okay.  Somewhere above your waist and below your chin?

A     Right.

Q     So you fell out of the truck only what?

A     Onto the forks, onto the – straddled the forks.  See, I have to take the
container to the truck.  I load – pick up everything.  I wash the tanks, then I
have to scan them all, and like I said, it was about from 170 or 90 parts.  It’s
three parts to those containers.  They took – the tank worked.  So when I take
them to the truck, I have to load all the tank first, then you do the stands, and
they you do the bases.  The bases are the last things you put on the truck.  By
the time you got all the bases on, like I said, you have four to six inches left
to stand.  And my forklift is sitting – my forklift is sitting on the back of the
truck.  That’s how I take the tanks to the truck.  So when the bases cicked
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back, I’m between the truck and the forklift hanging on the forks.

Q     Okay.  Were you trying to manually push the packages onto the truck?

A     You have to.  You have to work – the forklift I – I drove a yard forklift, a
big one.  So we had little forklifts that we load at the dock, but these typical
tanks, we loaded it from the ground.  You know, take them to the truck, push
them all the way up, load them.  Like I said, the tanks, as far as you got,
maybe 40 to 50 tanks, you have to – three across, then turn two up, and then
the other ones on the top.  Everything is physical labor.  You have to
manually, you know, load it.  And when you get to the base of the last thing,
I got to the bases, which I was supposed to had some help.  I asked the
supervisor for some help, but he told me that he was going to – see, he writes
that he was going to get me some help out there.  I waited, I waited, I waited,
no help.  I began to load the truck.  I finished loading the truck, and when I –
when the bases kicked back and knocked me off the truck, I went to look for
him.  I got up and went to look for him, hopping.  So I couldn’t find him and I
didn’t see nobody to the into the plant.  I guess they was gone to lunch.  I
called Ms. Gunn.

Q     Okay.  No, I want to clarify.  It’s sort of unclear, I think, how long you
actually worked for Snyder up to 2011, but did you work for them continuously
from –  

A     I worked 18 years for Snyder, but I had worked previous.  They – I don’t
know why I wasn’t on the docket.  I had worked before Snyder took over.

Q     Okay.  For your predecessor company?

A     It was Crown, right.

Q     Okay.  Now, up to that point, up to October of 2011, were you having
physical problems that kept you from doing your work?

A     No, sir, I did my job a hundred percent.

Q     All right.  Were you being treated by any doctor up to October of 2011 for
any medical conditions like accidents, things of that sort?
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A      No accident.  I went to a doctor in Trumann and they did research on my
hands for carpal tunnel, and they said it wasn’t extreme – 

Q     Okay.

A     – and they authorized me to get bands, That was it.

Q     Okay.

A     But after that I still did my job every day.

Q     All right.  Now, we got up to the point that you had gotten knocked off the
truck.

A     Right.

Q     You had gotten up and hobbled to the offices and you said you called Ms.
Gunn?

A     Right.  The office is right by where I was tending at, about from here to
that door.

Q     All right.  So just maybe 30 to 40 feet?

A     Yes.

Q     All right.  Now, who is Ms.Gunn?

A     Kathryn.

Q     And what relationship is she to you?

A     Partner.

Q     Okay, she’s your girlfriend?

A     Yes.

Q     Okay.  So you called her?
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A     Yes.

Q     And then what did you tell her?

A     I told her I had got hurt on the phone and she was asleep, I guess.  When
she got up, she said, “I’ll be there in a few minutes.”

Q     Did she come and get you?

A     She came and walked up in the gate.  I was at the break table.  We got
a break table outside the door, and she helped me to the car.

Q     All right, and the [sic] what did you do after that?

A     I went home and I laid on the seat and wet to sleep, and then when I got
up the next day, she took me to the hospital.  She said, “You’re going to go to
the hospital.”  I went on to the emergency room, ER.

Q     What kind of symptoms were you experiencing then?

A     Leg, my leg was just – well, limbo.  It had give out.

Q     Your right or left leg?

A     Right leg.  It’s still the same day.  They done did – I got a pinched nerve
in snow – in my ankle on the right and in my upper hip.  They still ain’t, you
know, found the problem.  You know, I can walk, say, from my car to the –

Q     You’ve got to listen to me, Jesse.  At the point that you go to the doctor
a day after this accident, tell me what kind of problems you were experiencing.

A     The leg was giving out, and my back and my leg was hurting.

Q     Okay.  And so you went to St. Bernard for treatment?

A     Yes.  (Tr.14-20)

The patient history at the St. Bernards Medical Center emergency room
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states:

**Description/Onset of Symptoms: PT ARRIVES TO ED C/O
R. KNEE PAIN AND BILATERAL ARM PAIN X3 DAYS.  PT
DENIES ANY INJURY states he aches all over for several
months.  No pcp.  States his right knee has been trying to give
out on him for three days now.  (Jt.Ex.A, p.1)

The claimant was next examined by Dr. Brian Dickson, an orthopedic

surgeon in Jonesboro, Arkansas, at which time he was taken off work for an

undetermined period of time because of back and leg pain.  (Jt. Ex. A, p.8)

The claimant was next seen at the NEA Baptist Clinic by Dr. James

Murrey.  The claimant’s subjective complaints, as well as Dr. Murrey’s

recommendations follow:

SUBJECTIVE: He comes in for follow up for low back pain.  It is
still excruciating and it is going down his right leg below his knee
some lateral and some anterior on his right knee.  He has seen
an orthopedic in consultation.  In addition he has been to
Trumann and seen Dr. Spanos and was told that he was having
bilateral carpal tunnel syndrome in both of his hands and was
given splints which have helped.  He had a MRI of his lumbar
spine.  He did have a previous CT scan as well done through the
emergency room at St. Bernard’s.  He does have a disc bulge.
But it is causing some left sided nerve root impingement rather
than right sided where his symptoms are.  He denies any
weakness, numbness or loss of bladder control.  It hurts with
sitting a prolonged period of time with walking.  He may be able
to get still at night sometimes while supine and haave
improvement in his pain.  He had a episode of gross hematuria,
but denies any further blood in his urine.  He has had occasional
dysuria.  No frequency, urgency, or dribbling.  Hiast PSA
ultrasound was done and he did have septated cyst of his kidney.
No hydronephrosis was noted.
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* * * * *
PLAN: Repeat urine that was done prior to his prostate exam did
still show microscopic hematuria.  We have ordered a CT of his
abdomen and pelvis just to rule out a kidney stone.  He needs
further work up and evaluation of his persistent hematuria and
we will also obtain an appointment with urology.  Continue
analgesics.  Follow up in one month.  (Jt. Ex. A, pp.9-10)

The claimant returned to Dr. Murrey for a follow-up visit on December

29, 2011, reporting some numbness for about one week on the left side of his

face, as well as numbness in bilateral upper extremities, left and right hand.

Dr. Murrey recommended diagnostic testing for the claimant’s subjective

complaints to include an MRI of the cervical spine and NCV/EMG studies for

the upper extremities.  The claimant was diagnosed as having

moderate/severe carpal tunnel on the right wrist and moderate carpal tunnel

at the left wrist.  The MRI studies revealed chronic disc herniations at multiple

levels, as well as severe foraminal stenosis at multiple levels.  Because the

claimant was diagnosed with bilateral carpal tunnel syndrome, as well as

chronic disc disease, he was referred to Dr. Robert Abraham, a neurosurgeon

in the same clinic.  Dr. Abraham first examined the claimant on February 12,

2012.  The claimant subsequently underwent bilateral carpal tunnel releases

on both the right and left side.  In addition, the claimant underwent an anterior

cervical diskectomy and fusion on March 6, 2012, performed by Dr. Abraham.

Apparently, the left carpal tunnel syndrome was performed prior to the cervical
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surgery.  The claimant underwent a right carpal tunnel surgery on August 29,

2012.

On direct examination, the claimant maintained that he reported the

work-related incident the day after it happened to Steve Wright, his

supervisor.  In addition, the claimant maintained that he provided his

physicians a history of his accident.  The claimant maintained that he was on

crutches at the time he reported his accident.  In addition, the claimant stated

that he reported his injury to Margie Matus, the Human Resource Director.

Apparently, after the claimant’s workers’ compensation claim was denied, the

claimant applied for, and received short-term disability benefits.  In addition,

the majority of the claimant’s medical bills were paid through health insurance

provided by the employer.  The claimant also stated that he voluntarily

terminated his employment.  (Tr.23-28)

On cross-examination, the claimant acknowledged that he learned as

early as 2010 that he had carpal tunnel syndrome, but never filed a workers’

compensation claim, maintaining that it did not prevent him from working.

Much of the claimant’s testimony on cross-examination concerned the various

inconsistencies in his testimony and the history reflected in the various

medical providers’ reports.

Katherine Gunn, the claimant’s girlfriend, was called as a corroborating
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witness.  The substance of her testimony was that the claimant related his

various complaints to the October 18, 2011, incident.  She also maintained

that she took various paperwork to the employer which included an application

for short-term disability benefits which the claimant received.

Margie Matus was called as a witness by the respondent.  Ms. Matus

is the H.R./Safety Manager for Snyder Industries.  I found Ms. Matus to be a

credible witness.  She testified that the claimant never reported a work-related

injury to her.  Ms. Matus acknowledged that on one set of disability forms, the

claimant  filled  out  to  obtain  short-term  disability, he marked work-related

injury which prompted her to specifically question the claimant concerning

whether he had a work-related accident which the claimant specifically denied

stating that he wanted to file for short-term disability.  After denying a work

injury, the appropriate forms were filled out.  In fact, the claimant had to fill out

three (3) separate forms to obtain short-term disability for each month that the

benefits were available.  (Tr.70-72)(Cl. Ex. A, p.19)

  ADJUDICATION

Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002) defines “compensable

injury as “[a]n accidental injury causing internal or external physical harm to

the body ... arising out of and in the course of employment and which requires

medical services or results in disability or death.  An injury is ‘accidental’ only
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if it is caused by a specific incident and is identifiable by time and place of

occurrence.”  Wal-Mart Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72

S.W.3d 889 (2002).  The phrase “arising out of the employment refers to the

origin or cause of the accident,” so the employee was required to show that

a causal connection existed between the injury and his employment.  Gerber

Products v. McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).  An injury

occurs “ ‘in the course of employment’ when it occurs within the time and

space boundaries of the employment, while the employee is carrying out the

employer’s purpose, or advancing the employer’s interest directly or

indirectly.”  City of El Dorado v. Sartor, 21 Ark. App. 143, 729 S.W.2d 430

(1987).  Under the statute, for an accidental injury to be compensable, the

claimant must show that he sustained an accidental injury; that it caused

internal or external, physical injury to the body; that the injury arose out of and

in the course of employment; and that the injury required medical services or

resulted in disability or death.  Id.  Additionally, the claimant must establish a

compensable injury by medical evidence, supported by objective findings as

defined in §11-9-102(16).  Medical opinions addressing compensability must

be stated within a reasonable degree of medical certainty.  Crudup v. Regal

Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000).  The injured party bears the

burden of proof in establishing entitlement to benefits under the Workers’
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Compensation Act and must sustain that burden, by a preponderance of the

evidence.  See, Ark. Code Ann. §11-9-102(4)(E)(i)(Repl. 2002); Clardy v.

Medi-Homes LTC Servs., 75 Ark. App. 156, 55 S.W.3d 791 (2001).

However, Act 796 also recognizes certain specified exceptions to the

general limitation of compensable injuries to those injuries which are caused

by specific incident and which are identifiable by time and place of

occurrence, and these exceptions are set forth in Ark. Code Ann. §11-9-

102(4)(A)(ii) through §11-9-102(5)(A)(i)(v)(Repl. 2002).  Claims involving

mental illness, heart, pulmonary, and cardiovascular conditions, and hernias

are excepted from the definitiveness rule in Ark. Code Ann. §11-9-

102(4)(A)(iii) through §11-9-102(4)(v).  The requirements necessary to

establish the compensability of these conditions are set forth in other sections

of the Arkansas workers’ compensation law.  Claims for injuries caused by

rapid repetitive motion, for back injuries, and for hearing loss are excepted in

Ark. Code Ann. §11-9-102(4)(A)(ii).  To satisfy the definitional requirements

for injuries falling under Ark. Code Ann. §11-9-102(4)(A)(ii), the employee still

must satisfy all of the requirements discussed above, with the exception of the

definitiveness requirement.  Thus, the claimant still must prove, by a

preponderance of the evidence, that he sustained internal or external damage

to the body as the result of an injury that arose out of and in the course of
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employment, and the employee still must establish the compensability of the

claim with medical evidence, supported by objective findings.  However, in

addition to these requirements, if the injury falls under one of the exceptions

enumerated under Ark. Code Ann. §11-9-102(4)(A)(ii), the  “resultant

condition  is  compensable  only if the alleged compensable injury is the major

cause  of  the  disability  or  need  for  treatment.”   Ark.  Code  Ann.  §11-9-

102(4)(E)(ii)(Repl. 2002).

In my opinion, the claimant cannot prove that his carpal tunnel injuries

and his cervical injuries arose out of and during the course of his employment.

First, as previously pointed out, the claimant has made claims for multiple

injuries under alternative theories which I find impairs his credibility.  Initially,

the claimant contended that he sustained low back, right leg, neck, and

bilateral carpal tunnel injuries as the result of a specific incident at work.

There was no credible evidence that a specific incident occurred.  All of the

histories contained in the medical providers’ reports reflect that the claimant

did not report any specific injury.  Just prior to the hearing, and almost two (2)

years after leaving the respondent’s employment, the claimant amended his

claim to include gradual onset cervical injury and bilateral carpal tunnel

injuries.  The record reflects that the claimant’s bilateral carpal tunnel

symptoms had manifested themselves long before the immediate claim was
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filed.

I recognize that Dr. Robert Abraham, the claimant’s primary treating

physician and surgeon, has opined that the major cause of the claimant’s

carpal tunnel problems in the right and left upper extremities, as well as the

major cause of the claimant’s neck injury and need for cervical surgery was

his work accident on October 18, 2011.  The record as a whole simply does

not support Dr. Abraham’s opinion.  (Jt. Ex. A, pp.44-45)

Dr.  Abraham’s  opinion  is  based  almost  totally  on  the  claimant’s

self-serving history.  Medical opinions based solely upon a claimant’s history

and own subjective belief that a medical condition is related to a compensable

injury is not a substitute for credible evidence.  Brewer v. Paragould Housing

Authority, AWCC E417617 (Full Commission Opinion January 22, 1996).

Prior to the hearing, the parties took the evidentiary deposition of Dr.

Robert Abraham.  Rather than conduct an exhaustive analysis of Dr.

Abraham’s deposition, suffice it to say that it is apparent from Dr. Abraham’s

deposition that his medical opinion concerning causation was uncertain and

cautious rather than based upon a reasonable degree of medical certainty.

In fact, a review of the entire medical record, including diagnostic testing

reviews that the claimant’s physical problems, need for treatment and surgery

were due to  chronic conditions and not the result of an injury that arose out
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of and during the course of the claimant’s employment with Snyder Industries,

Inc.

The immediate claim is replete with inconsistencies and contradictions.

The record as a whole indicates that the claimant does not know the cause of

his physical problems which resulted in conflicting and alternative theories of

compensability.  The claimant’s subjective belief that his medical condition is

related to his employment is not a substitute for credible evidence.  In my

opinion, it would require sheer speculation and conjecture to attribute the

claimant’s need for treatment and surgery to a job-related injury.  Conjecture and

speculation, however plausible, cannot be permitted to supply the place of

proof.  Dena Construction Company v. Hearndon, 264 Ark. 791, 575 S.W.2d

155 (1979); Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858

S.W.2d 125 (1993).

It is well-settled that the claimant has the burden of proving the job-

relatedness of any alleged injury, without the aid of any kind of presumption

in his favor.  Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d

964 (1952); Farmer v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111

(1952).  The burden of proof claimant must meet is preponderance of the

evidence.  Voss v. Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629

(1970).  Under prior law, it was the duty of the Commission to draw every
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legitimate inference in favor of the claimant and to give the claimant the

benefit of the doubt in making factual determinations.  However, current law

requires that evidence regarding whether or not a claimant has met the

burden of proof be weighed impartially, without giving the benefit of the doubt

to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry,

22 Ark. App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove

that he sustained injuries arising out of and during the course of his

employment with Snyder Industries.  Accordingly, the within claim is hereby

respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


