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STATEMENT OF THE CASE

A hearing was conducted on September 20, 2013, to determine

whether the claimant sustained a compensable injury within the meaning of

the Arkansas workers’ compensation laws.

A prehearing conference was conducted in this claim on July 17, 2013,

and a Prehearing Order was filed on said date.  I feel compelled to point out

that this claim has been the subject of a prior prehearing conference

conducted on October 19, 2010, at which time the claim was scheduled for a

hearing on the identical issues which were the subject of the immediate
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hearing.  At the September 20, 2013, hearing, the parties stated that the

stipulations, issues, as well as their respective contentions were correctly set

out in the Prehearing Order subject to an additional stipulation concerning the

claimant’s average weekly wage, as well as a clarification by the claimant

concerning the period of temporary total disability claimed.  A copy of the

Prehearing Order was introduced as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed

at all relevant times, including April 4, 2009; that respondents initially accepted

the claim as a medical only claim and paid various medicals through on or

about May 19, 2009, at which time respondents controverted the claim in its

entirety.  At the hearing, the parties agreed that the claimant’s average weekly

wage was $404.95, which would entitle her to compensation rates of $270.00

per week for temporary total disability and $203.00 per week for permanent

partial disability in the event the claimant could prove entitlement to benefits.

By agreement of the parties, the primary issue presented for

determination concerned compensability.  If overcome, claimant’s entitlement

to associated benefits must be addressed.

Claimant contended, in summary,  that she sustained a compensable

back injury arising out of and during the course of her employment with

American Greetings Corporation as the result of a specific incident on April 4,
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2009; that respondents should be held responsible for all medical and related

treatment after May 19, 2009, together with continued reasonably necessary

medical treatment; that she was entitled to temporary total disability benefits

for the period beginning October 9, 2009, and continuing through an

undetermined date, while maintaining that her healing period had not ended;

and that a controverted attorney’s fee should attach to any benefits awarded.

The claimant reserved entitlement to permanent disability benefits, if

applicable.  At the hearing, the claimant amended her claim to request

temporary total disability benefits beginning October 2, 2009, and continuing

through November 5, 2012.

The respondents contended that the claimant did not sustain a

compensable injury during the course and scope of her employment on April

4, 2009.  Specifically, the respondents contended that there are no new

objective medical findings to show that a compensable injury occurred.

Respondents maintained that the MRI failed to reveal any new objective

medical findings and indicated that there was no evidence of a recurrent

herniation.  As part of the compensability issue, the respondents contended

that the claimant did not have an actual incident or injury, and that her back

issues are essentially idiopathic in nature and not a direct result of her work

activities on the date in question.  In the alternative, the respondents
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contended that the claimant may have merely sustained a temporary

aggravation of her pre-existing condition for which she resumed her previous

baseline condition.  The respondents paid for the claimant’s initial testing and

treatment in good faith in order to rule out compensability.  The respondents

contended that the claimant was placed at maximum medical improvement,

without any impairment rating or restrictions, as of May 19, 2009.  Accordingly,

if the claim was somehow held compensable, that the claimant previously

resumed her baseline condition by May 19, 2009, and that no further benefits

are warranted thereafter.

The respondents also made various contentions concerning claimant’s

entitlement to permanent disability benefits, as well as an offset against any

group health insurance benefits and/or unemployment benefits received by

the claimant.  While these alternative contentions may be persuasive,

permanent disability was not an issue in this claim.  Further, the claimant did

not receive either group health carrier benefits or unemployment benefits and

are, therefore, not relevant to the immediate claim.

In addition to the claimant, Virginia A. Brown was called as a

corroborating witness.  Wanda Clerk, Debbie Boyette, and David Oakes were

called a witnesses by the respondents.   The record is composed solely of the

transcript of the September 20, 2013, hearing containing two (2) volumes,
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“Volume 1" consisting of the lay testimony and “Volume 2" containing the

medical records and other documentary evidence.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the evidence, that she

sustained a compensable back injury in the form of a temporary

aggravation of a pre-existing condition which arose out of and during

the course of her employment with American Greetings Corporation, as

the result of a specific incident on April 4, 2009.

4. Respondents have paid all appropriate medical and related treatment

for the claimant’s minor injury on April 4, 2009.

5. The claimant’s healing period ended on or before May 19, 2009.

6. The claimant has failed to prove, by a preponderance of the evidence,
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that her physical problems, need for treatment and disability, if any,

after October 1, 2009, are in any way related to the temporary

aggravation of the pre-existing back condition sustained on April 4,

2009.

7. Respondents have paid all appropriate benefits to which the claimant

is entitled.  The claimant did not miss sufficient time from work to entitle

her to temporary total disability.

8. In view of the foregoing, any additional issues are rendered moot.

DISCUSSION

The record in this claim is replete with inconsistencies and

contradictions.  The claim turns almost entirely upon the claimant’s credibility.

I did not find the claimant to be a very credible witness.  As will be set out

further below, the claimant’s course of conduct and work history, together with

her protracted efforts beginning as early as 2003 to obtain social security

disability benefits directly reflect on her lack of motivation to work.  Further, I

found some of her testimony to be extremely vague, argumentative, and

inconsistent with her claim.

A claimant’s testimony is never considered uncontroverted. The

testimony of an interested party is always considered to be controverted.

Lambert v. Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix
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v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994); Continental

Express v. Harris, 61 Ark. App. 198, 965 S.W.2d 84 (1998).

Virginia Brown was called as a corroborating witness by the claimant.

Ms. Brown has been an employee of the respondent/employer since January,

2008.  She stated that she began working in the Order Filling Department in

February, 2009.  The claimant also worked in the Order Filling Department at

that time.  Both the claimant and Ms. Brown worked the second-shift, from

3:00 to 11:00 p.m.  The specific work activities were described as follows:

Q     Now, Ms. Brown, I want you to tell the Judge the type of work you and
Ms. Darkins did in the Order Filling Department.

A     Well, we would have a picking list and we would go down, walk down –
let’s see, it was – well, with a lot of people, and we would pull our cards and
we would stack them up on our arm, and we had these boxes we had to fill,
fill the boxes with how many ever cards we had to pull.

Q     When you got your box pulled, then you would do what with the box?

A     We would put it on a conveyor belt.  (Tr.11)

Ms. Brown stated that the claimant reported an injury to her on April 4,

2009.  She stated that while working together, the claimant appeared to be in

pain and when questioned, the claimant responded, “...I just popped my

back.”  Ms. Brown stated that the injury was reported to a team leader who

placed the claimant on a cart and took her to receive medical treatment.

(Tr.14-15)
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On cross-examination, Ms. Brown acknowledged that she did not hear

the claimant’s back pop.  The witness further acknowledged that she was a

long-time friend of the claimant and was, in fact, related to the claimant.

(Tr.19)

The claimant, Jacqueline Darkins, testified in her own behalf.  The

claimant is fifty-two (52) years old.  She has an eighth grade education.  The

record reflects that the claimant has worked for the employer on two (2)

separate occasions, first beginning in 2001 through 2006, at which time she

left to work for another employer.  The claimant returned to work for American

Greetings in August, 2008, and continued working until October 2, 2009, at

which time she left the respondent’s employment.  The claimant has not been

gainfully employed since October 2, 2009.  During the time between her

periods of employment with American Greetings, the claimant sustained a

back injury in August, 2007.  She stated that she underwent back surgery in

August, 2007, by Dr. Rodney Fields, a neurosurgeon in Memphis, Tennessee.

The medical records reflect that the claimant was released by Dr. Fields on

October 22, 2007.  Again, the record reflects that the claimant returned to

work for the employer herein in August, 2008.  She began working in the

Order Filling Department in January, 2009.  Despite the claimant’s assertion

that she did not have any significant physical problems following her back
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surgery in August, 2007, her statements are inconsistent with her course of

conduct in seeking social security disability both before and after the prior

injury, as well as reflected by her testimony on direct examination as set out

below:

Q     All right.  Now, when you went to Order Filling in January of 2009 up until
April the 4th of 2009, were you able to do this work satisfactorily?

A     At first I couldn’t get the hang of it.

Q     But, physically, were you able to do the work after you got the hang of the
work?

A     Yes, sir.

Q     Okay.  And did you continue to do that work continuously from when you
started there in August, excuse me, in January of ‘09 until you hurt – 

A     Not at first I couldn’t, I couldn’t catch on to it.

Q     But after you caught on to it.

A     Then I could.

Q     Then you continued to do that work.  Were you able to do it physically?

A     A little bit.

Q     What do you mean by “a little bit”?

A     Some days it would be hard and some days – 

Q     But you worked a full shift every day?

A     Yes, sir.  Yes, sir.
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Q     And, in fact, I’m referring to – well, I’ll move on about that.  Let’s talk
about your injury on April the 4th of 2009, tell us what happened to you.

A     We was pulling cards off the line and I had turned around to dump the
cards in the box, and when I turned back around, it just popped and I just
stopped.

Q     And what, when you say it popped – 

A     My back.

Q     – what part, what part of your back?

A     The lower part.

Q     So you’re referring – you’re pointing to your lower around your belt line?

A     Right in there.

Q     Okay.

A     It just popped.  And Virginia asked me, she said, “You hurting?  Your
back popped.  I see that it popped.”  And I just stopped and she went and got
somebody.  I done forgot who it was, like she said, somebody went and got
Janet Atkins.

Q     Ms. Atkins?

A     And she came and got me.

Q     And did – 

A     And took me to the emergency room.

Q     Now, when you felt this pop in your low back that you described, what
was the feeling in your body as far as pain and discomfort, what part of – 

A     It just went down that left leg.



11DARKINS – G004853

Q     Down your left leg?

A     Yes, sir.

Q     And so you went to the – I believe the records will reflect that you went
for the treatment at the South Mississippi County Regional Medical Center?

A     Yes, sir.  (Tr.25-27)

As previously noted, respondents exercised good faith in meeting its

obligations under our workers’ compensation laws by providing the claimant

with prompt, reasonably necessary medical treatment.  The claimant received

conservative care, including physical therapy and medications for her injury.

Her primary treating physician, Dr. Sherita Willis, released her to return to

work light-duty.  Again, the employer exercised good faith in meeting its

obligations by providing the claimant with light-duty employment.  Next, the

employer sent the claimant to Dr. Riley Jones, an orthopedic specialist with

the Memphis Orthopaedic Group in Memphis, Tennessee.  The claimant was

released to return to regular duty on May 19, 2009.  At the time of her release,

Dr. Jones opined that the claimant had not sustained any additional

permanent partial impairment.  (Tr.30)(Cl. Ex. A, pp.34-37)

In fact, the claimant returned to work for the employer performing her

regular duties from May 19, 2009, through October 1, 2009.  The record

reflects that the claimant did not seek any additional medical treatment
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between May 19, 2009, and October 1, 2009, at which time she returned to

the Mississippi County Regional Medical Center for additional treatment.  The

history contained in the emergency room records reflects an onset of back

pain and left leg pain of recent origin while also reflecting a history of back

surgery in 2007.  The claimant denied any recent trauma.  (Cl. Ex. A, p.42)

On cross-examination, the claimant acknowledged that she never

requested additional medical treatment from the employer after returning to

work full-time on May 19, 2009.  Apparently, the claimant’s employment was

terminated for excessive absenteeism.  The claimant applied for

unemployment compensation which was denied because the claimant left

respondent’s employment without cause.  Again, the claimant has not been

gainfully employment since October 1, 2009.  On cross-examination, the

claimant acknowledged that she had not looked for any work after October,

2009.  On further cross-examination, the claimant admitted that she had

experienced chronic and multiple physical problems beginning as early as

2001; and that she first applied for social security disability in 2003.  On

further cross-examination, the claimant’s testimony became argumentative at

first and then extremely vague repeatedly stating that she simply could not

remember her testimony during her evidentiary deposition when respondents

attempted to question the claimant on her many inconsistent statements.
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(Tr.60-73)

At the time of the within hearing, the claimant was drawing social

security disability benefits.  The claimant was also Medicare eligible.  It is

undisputed that the claimant had significant pre-existing physical problems.

It is further undisputed that the claimant did not receive a permanent

impairment rating for the disputed temporary aggravation of her pre-existing

condition.

Wanda Clark and Debbie Boyette were both called as witnesses by the

respondents.  Wanda Clark was the claimant’s immediate supervisor at the

time of her alleged injury.  Ms. Clark has since retired.  Ms. Clark stated that

when the claimant began working in the Order Filling Department, Ms. Clark

specifically discussed the claimant’s lack of production to which the claimant

replied, “Well, this is just fill-in.  I’m not going to be here that long.  I’m waiting

for my disability.”  (Tr.79-80)

Debbie Boyette, the company nurse, was also called as a witness by

the respondents.  Ms. Boyette testified that after the claimant’s release, she

never returned and requested additional medical treatment.  Ms. Boyette

maintained that because the claimant had made a prior claim, the claimant

knew, or should have known, to request medical treatment, if needed.  Ms.

Boyette also testified that the claimant told her prior to the April 4, 2009,
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incident, that she was attempting to receive social security disability benefits.

David Oakes, a witness called by the respondents, testified that the

claimant was terminated for excessive absenteeism, specifically, missing work

without calling in.

ADJUDICATION

It  is well-settled  that  the  claimant  has  the  burden  of  proving  the

job-relatedness of any alleged injury, without the aid of any kind of

presumption in her favor.  Pearson v. Faulkner Radio Service, 220 Ark. 368,

247 S.W.2d 964 (1952); Farmer v. L.H. Knight Company, 220 Ark. 333, 248

S.W.2d 111 (1952).  The burden of proof claimant must meet is

preponderance of the evidence.  Voss v. Ward’s Pulpwood Yard, 248 Ark.

465, 425 S.W.2d 629 (1970).  Under prior law, it was the duty of the

Commission to draw every legitimate inference in favor of the claimant and to

give the claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not a

claimant has met the burden of proof be weighed impartially, without giving

the   benefit  of  the   doubt  to  either  party.    Arkansas   Code   Annotated

 §11-9-704(c)(4); Wade v. Mr. C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521

(1989); Fowler v. McHenry, 22 Ark. App. 196, 737 S.W.2d 663 (1987).

The evidence in this claim supports that the claimant may have
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sustained a temporary aggravation of her pre-existing back condition on April

4, 2009.  However, there is no credible evidence that the claimant was ever

temporarily totally disabled.  Respondents exercised good faith in meeting its

obligations under our workers’ compensation laws by providing the claimant

with prompt, reasonably necessary medical treatment, as well as by providing

the claimant with suitable light-duty employment until her release on May 19,

2009, at which time she was released to full-duty, without restrictions and

without permanent impairment.  The claimant continued working until October

1, 2009, without requesting any additional medical treatment.  When the

claimant did seek additional medical treatment, she gave a history of physical

problems beginning just days before October 1, 2009, and without any recent

trauma or history related to the April 4, 2009, reported incident.  In my opinion,

it would require sheer speculation and conjecture to attribute the claimant’s

physical problems, need for treatment, and disability, if any, to the April 4,

2009, event.  Conjecture and speculation, however plausible, cannot be

permitted to supply the place of proof.  Dena Construction Company v.

Hearndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas Methodist

Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove
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that she is entitled to additional workers’ compensation benefits.  Accordingly,

the within claim is hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                            

DAVID GREENBAUM                              
Chief Administrative Law Judge               


