
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  G303312

PEGGY CRAWFORD, Employee  CLAIMANT

BRIGHTSTAR HEALTHCARE, Employer  RESPONDENT

ZURICH AMERICAN INSURANCE CO., Carrier RESPONDENT

OPINION FILED DECEMBER 17, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by JOHN D. DAVIS, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On November 21, 2013, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on June 26, 2013, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on March

3, 2013.

At the time of the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $499.02 which would entitle her to compensation at the rates of

$333.00 for total disability benefits and $250.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s right knee on March 3, 2013.

2.   Related medical.
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3.   Temporary total disability benefits.

4.   Attorney fee.

At the time of the hearing claimant clarified that the date of injury was in the early

morning hours of March 4, 2013.  

The claimant contends that on March 4, 2013 she hurt her right knee sweeping and

bending over to use the dustpan.  She contends she is entitled to medical, temporary total

disability benefits, and an attorney fee.

The respondents contend that claimant did not sustain a compensable injury in the

course and scope of her employment.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on June 26, 2013, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   The parties’ stipulation that claimant earned an average weekly wage of $499.02

which would entitle her to compensation at the rates of $333.00 for total disability and

$250.00 for permanent partial disability benefits is also hereby accepted as fact.

3.   Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable injury to her right knee while employed by the respondent.

FACTUAL BACKGROUND

The claimant is a 67-year-old woman who began working for the respondent in
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January 2013 as an in-home care giver.  The respondent provides home companionship

for individuals and the care may include housekeeping and cooking.  

On March 3, 2013, the claimant was working overnight in a client’s  home.  Claimant

testified that after the client went to bed at approximately 9:30 p.m. she watched television

for a while before getting up to perform some housework.  Claimant testified that there was

a list of duties posted on the refrigerator door with one of those duties including sweeping

and mopping the kitchen floor.  Claimant testified that she swept the floor and had bent

over to use the dustpan and when she raised back up she had a catch in her right knee

causing pain.  Claimant testified that she finished with the sweeping and mopping before

returning to the living room and propping her leg up for the rest of the night.

Apparently claimant did perform some additional work for the respondent after that

date and before she sought medical treatment.  On March 11, 2013, the claimant sought

medical treatment from Dr. Sites, orthopaedic surgeon.  Dr. Sites recommended an MRI

scan and took claimant off work.  Claimant underwent the MRI scan and returned to Dr.

Sites on March 14, 2013, at which time he indicated that claimant’s MRI scan revealed a

probable lateral meniscus tear.  Surgery to repair the torn lateral meniscus of claimant’s

right knee was performed by Dr. Sites on March 27, 2013.

Claimant has filed this claim contending that she suffered a compensable injury to

her right knee while employed by the respondent.  She seeks payment of medical

treatment, temporary total disability benefits, and a controverted attorney fee.

ADJUDICATION

Claimant contends that she suffered a compensable injury to her right knee when

she felt a pop while sweeping a client’s floor in the overnight hours of March 3 and March

4, 2013.  Claimant’s claim is for a specific injury identifiable by time and place of

occurrence.  The Commission has stated in Henry Weaver v. Precision Packaging, Full
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Commission Opinion filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993,

the following must be shown in order to establish the compensability of an injury occurring

after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proof.

Specifically, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she suffered a compensable injury to her right knee

while employed by the respondent.   

The documentary evidence contains a form which was signed by the claimant

containing rules and regulations including one that states: “If I am injured while in the

course of my work, I will report the injury to my customer supervisor and to Brightstar at

once.”  Claimant acknowledged at the hearing that when she was hired she went through

a new employee orientation and that she had signed the form indicating that if she was

injured at work she would report the injury to her customer supervisor and to the

respondent at once.

Despite acknowledging that she was to report the injury, claimant admitted that she

did not report the injury to the respondent on March 4, 2013.  In fact, claimant testified that

she did not report the injury until she had seen Dr. Sites and had undergone the MRI scan.
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This was more than one week after the alleged injury.

Testifying at the hearing was Jennifer Karls.  In March 2013 Karls worked for the

respondent as the staffing coordinator.  Karls testified that she talked to the claimant on

the phone on March 5, 2013, but claimant did not mention any problems with her right

knee.  Claimant did mention problems with her foot and as a result claimant was given an

assignment which did not require her to stand on her feet as much.  According to

claimant’s testimony she suffers from bone spurs and has received treatment for that

condition.

Also testifying at the hearing was Jill Corbin.  Corbin is the branch manager for the

respondent.  Corbin testified that she is the supervisor over all of respondent’s daily

business activities and is responsible for making sure that state regulations are followed

and that each client’s needs are being met.  Corbin testified that her first conversation with

the claimant after March 4 occurred on March 11 when she brought in a doctor’s note

indicating that she would no longer be able to work.  Corbin testified that she asked

claimant what had happened and claimant indicated that she was having problems with her

knee.  Corbin testified that when she asked claimant what she had done to her knee

claimant indicated “I just have bad knees.”  In rebuttal testimony, claimant denied making

such a statement to Corbin.

Claimant testified that she did not report the injury to the respondent the morning

after it occurred because she was hoping that she had simply developed a catch in her

knee and that this condition would go away.  However, this explanation does not explain

why claimant did not report the injury to the respondent until after she had already sought

medical treatment and had undergone an MRI scan.  Certainly after March 4 it was

apparent to claimant that she did have a problem with her knee.  According to claimant’s

testimony she admitted that at her deposition she described her pain as an 8 after it

occurred and that during the week before she sought medical treatment from Dr. Sites she
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was walking with a limp and tried to stay off of her right leg as much as possible.  In fact,

claimant’s complaints were significant enough that she did not seek medical treatment from

her primary care physician, but instead sought treatment from Dr. Sites, a specialist.

Despite her continuing problems and her belief that treatment from a specialist was

warranted, claimant still did not report an injury to the respondent until she had already

received medical treatment from Dr. Sites and had undergone an MRI scan.

In summary, claimant has the burden of proving by a preponderance of the evidence

that she suffered a compensable injury to her right knee while employed by the

respondent.  While the initial medical report from Dr. Sites dated March 11, 2013 does

contain a history of a work-related injury, claimant had not reported a work-related injury

to the respondent in more than one week after it allegedly occurred.  Claimant knew that

she was to report all work-related injuries after they occurred.  Despite that knowledge

claimant did not report a work-related injury to the respondent on the date of its occurrence

or even the next day.  Instead, claimant did not report a work-related injury until  after she

had already sought medical treatment from a specialist and had undergone an MRI scan.

While claimant testified that she initially did not report the injury because she hoped it

would go away, claimant still did not report an injury until after making an appointment with

Dr. Sites and undergoing the MRI scan.  Based upon this evidence, I simply find that

claimant has failed to meet her burden of proving by a preponderance of the credible

evidence of record that she suffered a compensable injury to her right knee while employed

by the respondent.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she suffered

a compensable injury to her right knee while employed by the respondent.  Therefore, her

claim for compensation benefits is hereby denied and dismissed.
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The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $377.75.

IT IS SO ORDERED.

                                                                           
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


