
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G103291

WILLIAM PATRICK CLAYTON, Employee  CLAIMANT

BINSWANGER GLASS, Employer  RESPONDENT #1

TRAVELERS INSURANCE COMPANY, Carrier RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND             RESPONDENT #2

OPINION FILED SEPTEMBER 9, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by MICHAEL E. RYBURN, Attorney, Little Rock, Arkansas.

Respondent #2 represented by CHRISTY KING, Attorney, Little Rock, Arkansas; although
not participating in hearing.

    STATEMENT OF THE CASE

On August 21, 2013, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on June 12, 2013, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed between claimant and

respondent #1 on April 12, 2011.

3.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $575.00 for total disability benefits and $431.00 for permanent partial

disability benefits.
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4.   The claimant sustained a compensable injury to his low back on April 12, 2011.

5.   Claimant reached maximum medical improvement and the end of his healing

period on April 5, 2012.

6.   Claimant was assigned an impairment rating of 10% to the body as a whole.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to permanent total disability benefits.

2.   Attorney fee.

The claimant contends that as a result of his compensable injury he is permanently

totally disabled. 

Respondent #1 contends that the claimant reached maximum medical improvement

on April 5, 2012 and was released with a 10% permanent impairment rating which has

been accepted.  Claimant does not have any wage loss and is not permanently totally

disabled.

Respondent #2 contends that if the claimant is found to be permanently and totally

disabled, the Trust Fund stands ready to commence weekly benefits in compliance with

A.C.A. §11-9-502.  Therefore, the Trust Fund has not controverted the claimant’s

entitlement to benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on June 12, 2013, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.
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2.   Claimant has failed to prove by a preponderance of the evidence that he is

permanently totally disabled.  Claimant has proven by a preponderance of the evidence

that he is entitled to permanent partial disability benefits in an amount equal to 60% to the

body as a whole as the result of a loss in wage earning capacity resulting from his

compensable injury.

3.   Respondent #1 has controverted claimant’s entitlement to permanent partial

disability benefits in an amount equal to 60% to the body as a whole.

FACTUAL BACKGROUND

The claimant is a 53-year-old man who began working for the respondent in

September 2007.  Claimant was hired by the respondent to run its auto glass department.

Claimant suffered a compensable injury to his low back on April 12, 2011.  On that date

the claimant was standing on the right front tire of a bus cutting out the windshield when

the knife gave way and he fell off the bus, landing on his back in the parking lot.  

Claimant came under the care of Dr. Blankenship, neurosurgeon.  After

conservative treatment which included medication, injections, and physical therapy,

claimant’s condition had not improved.  As a result, Dr. Blankenship performed a fusion

procedure at the L3-4 and L4-5 levels on September 21, 2011.  Medical records from Dr.

Blankenship subsequent to the surgery indicate that the claimant continued to make

complaints of low back pain and that he also had some pain in his left leg.  In addition to

treating claimant post-surgery with medication, Dr. Blankenship also ordered an aggressive

physical therapy program and additional injections from Dr. Cannon.

Based upon claimant’s continued complaints of low back pain Dr. Blankenship

ordered a lumbar myelogram with a CT scan.  In a report dated February 23, 2012, Dr.

Blankenship indicated that the CT scan showed a solid arthrodesis.  He noted that there

was no evidence of pseudoarthrosis or neural impingement.  He also noted that there were
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no changes in the adjacent segments in the claimant’s lumbar spine.  He noted that

claimant was pleased with the outcome of the surgery but that he still had a significant

amount of daily lower back pain.  At that time Dr. Blankenship indicated that claimant

should continue to see Rhonda Findley in his clinic’s pain clinic and he also ordered a

functional capacities evaluation.  Dr. Blankenship indicated that he would determine a long

term plan after the claimant underwent the evaluation.  

Claimant underwent the functional capacities evaluation and returned to Dr.

Blankenship on April 5, 2012.  Dr. Blankenship noted that there had not been any

significant changes since the time of the February 23, 2012 visit.  Dr. Blankenship went on

to indicate that it was his opinion that claimant had reached maximum medical

improvement with regard to the surgical intervention.  He noted that the surgical procedure

had provided claimant a 50% reduction in his overall pain from his pre-operative pain level.

He also noted that he had reviewed the functional capacities evaluation which was

considered valid and that based upon the evaluation it was his recommendation that

claimant would not be able to return to his pre-injury job.  Dr. Blankenship agreed with the

functional capacities evaluation that claimant would fall into the light physical demand

category.  He indicated that claimant would have a permanent weight lifting restriction of

25 pounds and that claimant could occasionally lift up to 30 pounds but that he needed to

use proper lifting techniques.  Dr. Blankenship indicated claimant would need long term

pain management and he assigned claimant a permanent physical impairment rating in an

amount equal to 10% to the body as a whole.  This rating was accepted and paid by

respondent #1.  

Medical records subsequent to claimant’s release from Dr. Blankenship on April 5,

2012 indicate that he initially received treatment from Findley for management of his

narcotic pain medication.  Subsequently, claimant came under the care of Dr. Regina

Thurman and he has continued to receive evaluations from Dr. Thurman for pain
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management since that time.  Dr. Thurman’s treatment has included continued use of

medication.  In addition, claimant has also undergone additional injections from Dr. Cannon

which have not provided any relief.  

The final medical record is a report from Dr. Blankenship dated July 22, 2013.  Dr.

Blankenship notes that claimant is having left leg pain and that he is currently receiving

treatment from Dr. Thurman for pain management and that injections from Dr. Cannon

have not provided any relief.  Dr. Blankenship went on to indicate that claimant appeared

to have a solid fusion and he recommended that claimant continue with exercises.  He also

indicated that the claimant fell under the category of post-laminectomy syndrome in which

there is a 10% chance of not doing well after surgical intervention.  He indicated that at the

present time there was nothing else from a surgical standpoint that could be done and he

recommended that claimant continue to receive treatment from Dr. Cannon and Dr.

Thurman.

Claimant has filed this claim contending that he is permanently totally disabled as

a result of his compensable injury.  Alternatively, claimant contends that he is entitled to

permanent partial disability benefits in excess of the 10% impairment rating.

ADJUDICATION

Claimant contends that he is permanently totally disabled as a result of his

compensable injury.  “Permanent total disability” is defined as the inability because of

compensable injury to earn any meaningful wages in the same or other employment.

A.C.A. §11-9-519(e)(2).  Furthermore, the burden of proof is on the employee to prove the

inability to earn any meaningful wage in the same or other employment.  A.C.A. §11-9-

519(e)(2).  In considering claims for disability benefits in excess of an employee’s

percentage of permanent physical impairment the Commission may take into account

various factors.  These factors include the percentage of permanent physical impairment
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as well as the claimant’s age, education, work experience, and other matters reasonably

expected to affect their future earning capacity.  A.C.A. §11-9-522(b)(1).

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to prove by a preponderance of the

evidence that he is permanently totally disabled.  However, after consideration of the

relevant wage loss factors, I do find that claimant has suffered a loss in wage earning

capacity in an amount equal to 60% to the body as a whole.  

As previously noted, the claimant is 53 years old.  Claimant testified that he has a

10th grade education.  Claimant testified that after leaving school he went to work as a cook

at a restaurant when he was 15 years old.  At age 17 the claimant obtained employment

at a glass company and he has worked with glass ever since.  In addition to his work with

glass, claimant also testified that he worked in an oil field for four days and that he worked

in a sign shop, painting signs, for six months.  Claimant also testified that he worked as a

construction manager for two to three years scheduling all subcontractors.  While working

as a construction manager he also owned his own glass shop and was running his

brother’s plumbing service department.  Claimant testified that he did not believe he could

perform work as a construction manager because it requires one to constantly go to job

sites in order to make sure the job is being performed.  With respect to his own glass

company, claimant testified that he owned his own glass company for approximately five

years.  

Claimant testified that he currently has pain and numbness in his left leg.  He

testified that the numbness in his leg has caused him to fall on several occasions.  He also

testified that he suffers from constant pain in his low back which feels like a stabbing pain.

Claimant testified that he takes a number of medications throughout the course of a day

including Oxycontin and Oxycodone.  Claimant also testified that he believes his

medications cause side effects such as confusion and a loss of focus.  Claimant testified
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that he uses a TENS unit and wears a brace.  He testified that he cannot sit in a straight

chair because his back hurts when he sits in an upright position.  Claimant testified that he

is most comfortable in his recliner and that he has to eat while sitting in his recliner.

Claimant testified that before the accident he was an avid golfer, playing in the

evenings and on weekends.  Claimant testified that he can no longer swing a golf club,  is

no longer able to go camping, and is no longer able to perform artistic work such as

sandblasting mirrors.

Claimant testified that he lost his home because he could no longer pay for it and

is currently living with his daughter in Conway.  Claimant testified that he has difficulty

dressing himself and is unable to put socks and shoes on by himself since his surgery.

Finally, claimant testified that he cannot drive very far and that he has difficulty sleeping

at night because of the pain in his back.

I find that claimant has failed to meet his burden of proving by a preponderance of

the evidence that he is permanently totally disabled in large part based upon the opinion

of Dr. Blankenship.  Dr. Blankenship’s medical records reflect claimant’s continued

complaints of back and leg pain as well as his need for continued medication and

treatment.  Despite those complaints and need for continued medication, Dr. Blankenship

has not opined that claimant is permanently totally disabled from working.  In the report

dated April 5, 2012 following the claimant’s functional capacities evaluation, Dr.

Blankenship indicated that claimant had reached maximum medical improvement.  He also

noted that 51 of 51 consistency measures were present during the evaluation.  According

to the functional capacities evaluation which Dr. Blankenship agreed with, it was his

opinion that the claimant would fall into the light physical demand category.  He indicated

that claimant would have a permanent weight-lifting restriction of 25 pounds and that

claimant could occasionally lift up to 30 pounds provided he used the proper lifting

technique.  Dr. Blankenship in that same report assigned claimant a 10% impairment rating
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and indicated that long term claimant would likely need to continue pain management

treatment.  However, Dr. Blankenship also indicated that claimant was capable of working:

“I have recommended to Mr. Clayton that he consider a different type of work.”  

Subsequent to the April 5, 2012 report of Dr. Blankenship, claimant continued to

receive treatment in the form of medication from Dr. Thurman and injections from Dr.

Cannon.  Claimant also returned to Dr. Blankenship on July 22, 2013.  Despite claimant’s

continued complaints, there is no indication that Dr. Blankenship changed his opinion that

claimant could work within the light physical demand category as established by the

functional capacities evaluation or that he put any additional restrictions on the claimant’s

ability to perform work.  Accordingly, the credible evidence in this case from claimant’s

primary treating physician, Dr. Blankenship, is that claimant is capable of performing work

within the light physical demand category with a weight lifting restriction of 25 pounds with

an occasional lifting of 30 pounds.  

As previously noted, claimant testified that he has problems with memory and focus

which he attributes to his use of medication.  However, a review of the medical records

from Dr. Thurman who is providing claimant prescription medication indicates that claimant

has reported no side effects with the use of medication.

March 4, 2013 report of Dr. Thurman:

He is having no side effects from his medications.

Undated report from Dr. Thurman located at page 51 of
claimant’s exhibit:

No side effects with pain medications.

In addition, Dr. Thurman’s medical reports indicate that claimant’s judgment and

insight are good.  Dr. Thurman’s reports also indicate negative as to whether claimant

suffers from confusion or forgetfulness.
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Finally, I note that claimant has not applied for any jobs or looked for any work since

his release by Dr. Blankenship.  A claimant’s failure to look for employment is a factor

which may be considered in determining wage loss. City of Fayetteville v. Guess, 10 Ark.

App. 313, 663 S.W. 2d 946 (1984).

In summary, claimant has the burden of proving by a preponderance of the evidence

that he is permanent totally disabled as a result of his compensable low back injury.  It is

claimant’s testimony that he is permanently totally disabled from working. While I do find

claimant to be a credible witness, I have given great weight to the opinion of Dr.

Blankenship.  Dr. Blankenship has not indicated that claimant is permanently totally

disabled.  Instead, Dr. Blankenship has indicated that claimant can return to work within

the light physical demand category with a lifting restriction of 25 pounds and occasional

lifting of 30 pounds with proper lifting technique.  Even though claimant has continued to

have low back complaints and complaints of pain involving his legs since that time, there

is no indication that Dr. Blankenship has changed or modified his opinion or the restrictions

he placed on the claimant’s ability to return to work.  I find that Dr. Blankenship’s opinion

is entitled to great weight and accordingly find that claimant has failed to prove by a

preponderance of the evidence that he is permanently totally disabled.

However, I do find based upon the evidence presented, including the testimony of

the claimant, that he has suffered a substantial loss in his wage earning capacity.  Dr.

Blankenship was of the opinion that claimant could no longer return to his pre-injury job.

The claimant is a 53-year-old man and has primarily performed work which has involved

heavy lifting.  Claimant has a 10th grade education and has been assigned a permanent

impairment rating by Dr. Blankenship in an amount equal to 10% to the body as a whole.

In addition, as previously noted, Dr. Blankenship indicated that claimant could perform

work within the light physical demand category with a 25-pound lifting restriction.  I also

note that claimant continues to require medical treatment and medication for his
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compensable injury.  Based upon all of the relevant wage loss factors, I find that claimant

has suffered a loss in wage earning capacity in an amount equal to 60% to the body as a

whole.

AWARD

Claimant has failed to prove by a preponderance of the evidence that he is

permanently totally disabled.  However, claimant has proven by a preponderance of the

evidence that he is entitled to permanent partial disability benefits in an amount equal to

60% to the body as a whole based upon a loss in wage earning capacity.  Respondent #1

has controverted claimant’s entitlement to permanent partial disability benefits in an

amount equal to 60% to the body as a whole.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

Respondent #1 is ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $350.05.

IT IS SO ORDERED.

                                                                                    
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


