
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G304070

CARLOS CHAVEZ, Employee  CLAIMANT

NEWLYWED FOODS, Employer  RESPONDENT

SENTRY INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED NOVEMBER 6, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by JARROD PARRISH, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On October 16, 2013, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on August 7, 2013, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on May

2, 2013.

3.   The claimant was earning an average weekly wage of $409.78 which would

entitle him to compensation at the weekly rates of $273.00 for total disability benefits and

$205.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s left knee on May 2, 2013.

2.   Related medical.
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3.   Temporary total disability benefits.

4.   Attorney fee.

The claimant contends he injured his left knee on May 2, 2013 while picking up a

50-pound bag of flour.  He contends he is entitled to related medical, temporary total

disability benefits, and a controverted attorney fee. 

The respondents contend the claimant did not suffer a compensable injury on or

about May 2, 2013 or at any other time while working for the respondent employer.

Respondents contend that claimant’s need for medical treatment, if any, is associated with

preexisting and underlying problems and not an acute injury.  Respondents contend the

medical documentation does not support objective findings of a work-related injury nor

does it support entitlement to medical treatment or indemnity benefits in the event

compensability is found.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 7, 2013, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.    Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his left knee while working for respondent on May 2,

2013.

FACTUAL BACKGROUND

The claimant is a 21-year-old man who began working for the respondent in early
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2013.  Claimant was hired to work in the respondent’s blending department, dumping

ingredients into a blender, mixing them, bagging them, and placing the bag on a pallet.

Claimant testified that he suffered a compensable injury to his left knee while working on

May 2, 2013.  Claimant testified that after he had been working for a period of time he

turned to pick up another 50-pound bag when his left knee popped.  Claimant testified that

he continued to work and “I didn’t think much of it.”  Claimant testified that the next day his

knee was hurting worse and he did not go to work but called in sick “I had the flu or

something.” Claimant returned to work for respondent on May 4, 2013 and reported his

injury to his supervisor, Armando Garcia.

On May 6, 2013, claimant was sent by the respondent for an evaluation by Dr.

Berestnev.  Dr. Berestnev diagnosed claimant’s condition as a left knee strain caused by

overexertion from sudden strenuous movement.  Dr. Berestnev recommended treatment

in the form of a brace, exercises, and over-the-counter medications.

Claimant returned to Dr. Berestnev for a second evaluation on May 9, 2013, with

complaints of additional pain due to being on his feet at work all day.  Dr. Berestnev

recommended continued over-the-counter medication and he also indicated that claimant

should undergo physical therapy and placed a 40-pound restriction on claimant’s ability to

lift, push, or pull.

On May 14, 2013, the claimant sought medical treatment at the emergency room

at Northwest Medical Center in Springdale.  Claimant’s diagnosis from the emergency

room was arthralgia and left anterior horn meniscal injury.  Claimant was instructed to

receive follow-up care and he was provided medication.  Claimant was also given an

immobilizer.

At some point during this period of time the claimant terminated his employment with

the respondent.  Claimant sought medical treatment from Dr. Coker on May 20, 2013

whose diagnosis was a torn medial meniscus of the left knee.  He recommended that
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claimant undergo an MRI scan.

After this visit claimant underwent the previously scheduled physical therapy which

had been ordered by Dr. Berestnev.  Claimant also underwent an MRI scan of his left knee

on June 17, 2013.  The MRI scan was read as normal.  

Claimant returned to Dr. Coker on June 20, 2013, and Dr. Coker noted that the

claimant’s MRI scan was normal.  As a result, he diagnosed claimant’s condition as

synovitis of the left knee.  He indicated that he did not see anything that would preclude

claimant from returning to his regular work duties without restrictions.

Claimant has filed this claim contending that he suffered a compensable injury to

his left knee on May 2, 2013.  He seeks payment of related medical treatment, temporary

total disability benefits, and a controverted attorney fee.

  

ADJUDICATION

Claimant contends that he suffered a compensable injury to his left knee on May 2,

2013 when he twisted while working for the respondent.  Claimant’s claim is for a specific

injury identifiable by time and place of occurrence.  The Commission has stated in Henry

Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
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fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury.  First, I find it

significant that claimant had previously sought medical treatment for his left knee on

December 13, 2012, at Mediserve Walk-In Clinic, shortly before he went to work for the

respondent.  A review of that medical report indicates that claimant gave a history of more

than six months of knee pain which had progressively worsened.  Claimant was diagnosed

as suffering from chronic knee pain and was prescribed medication in the form of Mobic

and Tramadol.  Claimant was also taken off work for two days.  Even though claimant was

prescribed medication he did not fill those prescriptions because he did not have

insurance.  Claimant admits having a discussion with the physicians about insurance and

the report contains a notation indicating “hopefully will have insurance in few mos.”  

Despite not filling the prescription medication, claimant contends that the knee

problems which had existed for more than six months and had progressively worsened

went away before he began working for the respondent.  However, evidence indicates that

claimant worse a knee brace to work while working for the respondent.  Claimant  admitted

that during the five months he worked for the respondent he occasionally wore a knee

brace to work because of pain.  Testifying on behalf of respondent at the hearing was

Alexander Torres.  Torres is the lead man for claimant’s shift and it was his testimony that

he observed claimant wearing a knee brace on his left knee on May 1, 2013, the day

before the alleged injury on May 2.

While claimant has testified that the injury to his left knee occurred on May 2, 2013,

claimant admittedly did not report a work-related injury that day, nor did claimant report a

work-related injury the next day.  Claimant testified that on May 3, 2013 he called in sick

because “I had the flu or something.”  It was not until May 4, 2013, two days later, that
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claimant reported the work-related injury to his supervisor.

After claimant reported a work-related injury he was sent by respondent for an

evaluation to Dr. Berestnev.  As previously noted, Dr. Berestnev diagnosed claimant’s

condition as a left knee strain.  Dr. Berestnev’s report also indicates that claimant denied

any prior knee injury and claimant testified that he did not inform Berestnev about his prior

knee pain.  Likewise, Dr. Coker’s initial medical report of May 20, 2013 also indicates that

claimant “had no prior history of knee pain before this.”  

Thus, while claimant did not report the prior knee problems to either Dr. Berestnev

or Dr. Coker, in reality claimant had prior knee problems for which he sought medical

treatment and had reported a history of six months of knee pain that had progressively

worsened.  Claimant was prescribed medication, and claimant continued to wear a knee

brace on his left knee on occasion.

In summary, claimant has the burden of proving by a preponderance of the evidence

that he suffered a compensable injury to his left knee while working for respondent on May

2, 2013.  I find that claimant has failed to meet that burden of proof because I find that

claimant has failed to prove that his injury arose out of and in the course of his employment

with the respondent.  Here, claimant had prior knee complaints for which he sought

medical treatment in December 2012, shortly before he began working for the respondent.

Claimant gave a history of his knee pain having existed for more than six months and

progressively worsening.  Claimant was prescribed medication which he did not fill due to

a lack of insurance.  While claimant has testified that his knee pain resolved itself after that

visit in December 2012, the evidence indicates that claimant continued to have complaints

of left knee pain which resulted in him wearing a knee brace to work.  In fact, testimony at

the hearing from Torres indicates that claimant was wearing a knee brace as late as May

1, 2013.  It is also significant that claimant did not report a work-related injury on May 2 or

May 3.  When claimant did report a work-related injury he was sent to Dr. Berestnev for
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medical treatment and he denied any prior knee injury.  Likewise, when claimant on his

own sought medical treatment from Dr. Coker, he again denied any prior history of knee

pain.

Given this evidence, I simply find that claimant has failed to meet his burden of

proving by a preponderance of the evidence that he suffered a compensable injury to his

right knee which arose out of and in the course of his employment with the respondent.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his left knee while working for respondent on May 2, 2013.

Therefore, his claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $440.15.

IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


