
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G204643

JORGE CEA, Employee  CLAIMANT

TYSON POULTRY, INC., Self-Insured Employer  RESPONDENT

OPINION FILED MAY 1, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by MARK FREEMAN, Attorney, Fayetteville, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On April 3, 2013, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on January 23, 2013, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on July 13,

2011.

3.   The claimant was earning an average weekly wage of $470.00 which would

entitle him to compensation at the weekly rates of $314.00 for total disability and $235.00

for permanent partial disability benefits.

4.   Respondent has controverted this claim in its entirety.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to back on July 13, 2011.

2.   Medical.



2Cea (G204643)

3.   Temporary total disability benefits.

4.   Notice.

5.   Attorney fee.

The claimant contends that he suffered a compensable injury to his back on July 13,

2011, and that he is entitled to medical, temporary total disability benefits, and a

controverted attorney fee. 

The respondent denies claimant sustained a compensable injury to his back on July

13, 2011.  Further, claimant gave no notice of the alleged injury.  Respondent was

informed claimant was claiming a July 13, 2011 back injury when it received the AR-C on

June 6, 2012.  Claimant apparently has had a number of prior back injuries and a back

surgery although he failed to inform Tyson.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on January 23, 2013, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his back on July 13, 2011.

FACTUAL BACKGROUND

The claimant is a 53-year-old native of El Salvador who has lived in the United

States approximately forty years.  Claimant lived and worked in Los Angeles for thirty-five
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years before moving to Northwest Arkansas.  Claimant began working for the respondent

in October 2008 on the debone line.  Claimant testified that his job required standing for

long periods of time deboning chicken.

Claimant testified that he suffered a compensable injury on July 13, 2011.  Claimant

testified that on that date he was reaching to get chicken off the line when his back twisted

and he felt pain.  Claimant testified that he reported the injury to his supervisor, Alma, and

was told to go home.  Claimant has not worked for the respondent or any other employer

since that day.

On July 13, 2011, claimant sought medical treatment at Smith Chiropractic Clinic

and continued to treat there through August 15, 2011.  In November 2012 claimant sought

medical treatment from the emergency room at Mercy Hospital in Rogers and also from Dr.

Masters, a chiropractic physician.  On January 30, 2013, claimant sought medical

treatment from Dr. Randolph, neurosurgeon.  Claimant has continued to receive medical

treatment from Dr. Randolph and according to his testimony surgery was scheduled for the

day after his hearing.  

Claimant has filed this claim contending that he suffered a compensable injury to

his back while working for respondent on July 13, 2011.  He seeks payment of medical

benefits, temporary total disability benefits, and a controverted attorney fee.

 

ADJUDICATION

Claimant contends that he suffered a compensable injury to his back on July 13,

2011, when he developed back pain while reaching to get chicken off a deboning line.

Claimant’s claim is for a specific injury identifiable by time and place of occurrence.  The

Commission has stated in Henry Weaver v. Precision Packaging, Full Commission Opinion

filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993, the following must be

shown in order to establish the compensability of an injury occurring after July 1, 1993:
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(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proof.  

First, it is important to note that claimant has a history of low back complaints.  The

medical records prior to July 13, 2011 indicate that claimant was seen for complaints of low

back pain which radiated into his left leg at the emergency room in August 2007.  As a

result, a lumbar MRI scan was performed which revealed a herniated disc at the L4-5 level.

Claimant returned to his native El Salvador and underwent surgery on his low back in

December 2007.  

As a result of those low back complaints claimant admitted that he did not work for

any employer from December 2005 through October 2008.   Despite this history of low

back complaints, claimant signed a health history form for the respondent indicating that

he had not had any prior back problems or a herniated disc.  He also indicated that he had

never been limited or restricted from work even though he did not work for almost three

years because of low back pain.

I also note that there are other inconsistencies in claimant’s testimony.  Claimant

testified at his deposition that he had not suffered a work-related injury before going to

work for the respondent.  At the hearing, respondent offered evidence indicating that

claimant had in fact suffered four injuries while working for a company in California.  On
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June 21, 2001, the claimant reported an injury to his low back after pulling a door.  On April

9, 2004, claimant reported an injury to his low back after lifting a water bottle.  On June 11,

2005, claimant reported low back pain after having been jostled in his seat.  Finally, on July

18, 2005, claimant reported an injury to his bilateral shoulders and mid back.  

Also relevant is the fact that just before July 13, 2011, claimant had been seeking

medical treatment for complaints of low back pain.  The documentary evidence contains

a medical report from the Northwest Medical Center in Bentonville dated April 12, 2011

indicating that claimant was making complaints of low back pain which had been radiating

down his leg.  That report contains a history stating: “Pt. states he has been having back

pain that shoots down his leg since last Tuesday.  States this is a chronic problem that

started 3 years ago.”  Claimant was diagnosed at that visit with muscle spasm,

degenerative joint disease, and radiculopathy.

On July 8, 2011, just five days before claimant’s alleged injury, he was evaluated

by Dr. Clark at the Smith Chiropractic Clinic.  At that time an individualized treatment plan

for claimant’s low back complaints was made with treatment recommended two to three

times a week for three to four weeks.  Claimant’s diagnosis was low back pain, lumbar

region subluxation, sacral region subluxation, and sciatica.  The medical records indicate

that claimant returned to Dr. Clark for treatment on July 11, 2011, just two days before this

alleged injury.

The medical records also indicate that claimant returned to see Dr. Clark on July 13,

2011, the date of the injury.  That medical report indicates that claimant has left leg

problems which bother him constantly and that his symptoms interfere with work and social

activities.  The report indicates that claimant has had the leg problem for three months.

Although the report does indicate that claimant attributed his leg problem from standing too

much at work, claimant did not give a history of having suffered any work related injury on

that day while twisting to pick a piece of chicken off the deboning line.  In fact, the report
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notes that claimant has experienced some decrease in his symptoms since the last visit

but that the problems are aggravated when he does anything.

As previously noted, claimant continued to receive medical treatment at the Smith

Chiropractic Clinic through August 15, 2011.  

It is also significant to note that claimant filed a claim for social security disability

benefits just eight days after the alleged accident of July 13, 2011.  Claimant did not

complete any paperwork for the respondent alleging a work-related injury until June 11,

2012, almost one year later.  In fact, after claimant last sought medical treatment at Smith

Chiropractic Clinic on August 15, 2011, claimant did not seek any additional medical

treatment for his low back until he was evaluated at Mercy Hospital on November 29, 2012,

more than one year later.  At that time claimant gave a history of his lower back pain

having existed for several years, but noted that it had worsened over the past month and

had begun radiating down into his left leg for approximately one month.  The report notes

that claimant’s current episode had begun two days earlier.  

A medical report from Mercy Hospital dated January 18, 2013, indicates that

claimant’s low back complaints with pain radiating into his left leg was a recurrent problem

that had begun two days earlier.  It also notes that claimant’s complaints were associated

with no known injury.

When claimant was evaluated by Dr. Randolph on January 30, 2013, Dr. Randolph

indicated that claimant gave a history of his symptoms having begun two years earlier.  It

does note that claimant would sit and stand for long periods of time at work, but that

claimant’s injury was a “gradual onset” injury.  This contradicts the current contention that

claimant’s injury was the result of a specific injury on July 13, 2011.  Finally, it is important

to note that claimant completed social security documentation indicating that his

impairment resulted as follows: “The claimant suffers from a back condition originating from

an original back injury approximately three years ago which was performed in El Salvador.”
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In summary, claimant has the burden of proving by a preponderance of the credible

evidence of record that he suffered a compensable injury to his back while working for

respondent on July 13, 2011.  Here, the medical records indicate that claimant had a

longstanding history of low back complaints which resulted in surgery in El Salvador in

December 2007.  Claimant admitted that he did not work for any employer from December

2005 through October 2008 because of his low back complaints.  Even before July 13,

2011, claimant had sought medical treatment for low back complaints with pain radiating

into his left leg from Northwest Medical Center and from Dr. Clark.  The medical record

from Dr. Clark dated the same day as claimant’s alleged injury does not indicate that

claimant gave a history of new back problems resulting from a specific incident that day.

Furthermore, subsequent medical records indicate that claimant gave a history of his back

problems as having been longstanding in nature or the result of a gradual onset, not a

specific injury on July 13, 2011.  Based upon all of the foregoing evidence, I find that

claimant has failed to meet his burden of proof.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his low back while working for respondent on July 13, 2011.

Therefore, his claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $381.25.

IT IS SO ORDERED.

                                                                              
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


