
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G002882 

ANA CARRANZA, Employee  CLAIMANT

PACKERS SANITATION, Employer  RESPONDENT

SISCO, Carrier RESPONDENT

OPINION FILED DECEMBER 18, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN E. BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by MICHAEL ALEXANDER, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On November 20, 2013, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on August 28, 2013, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on

February 20, 2010, when claimant sustained a compensable injury to her left eye.

3.   Claimant was earning an average weekly wage of $385.26 which would entitle

her to compensation at the weekly rates of $257.00 for total disability benefits and $193.00

for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to benefits pursuant to A.C.A. §11-9-505(a).

2.   Attorney fee.
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At the time of the hearing claimant indicated that the requested periods of benefits

would include November 21, 2010 through January 30, 2011, and from July 2, 2011

through the remainder of a one-year period of time.

The claimant contends that as a result of her compensable injury she is entitled to

505(a) benefits. 

The respondents contend claimant is not entitled to §11-9-505(a) benefits because

the respondent employer did not, without reasonable cause, refuse to return claimant to

work.  Specifically, claimant’s employment was terminated because of multiple safety

violations.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 28, 2013, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.    Claimant has failed to prove by a preponderance of the evidence that she is

entitled to benefits pursuant to A.C.A. §11-9-505(a).  

FACTUAL BACKGROUND

The claimant is a 43-year-old woman who began working for the respondent in 2008

cleaning food processing machines.  The respondent is a company that cleans food

processing plants such as Tyson’s.  In claimant’s case, she was working for the respondent

at Tyson’s Berry Street plant.  The claimant suffered an admittedly compensable injury to
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her left eye on February 20, 2010, when a high pressure hose she was using to clean

slipped out of her hand and struck her.  Claimant received medical treatment and returned

to work for the respondent.  At some point in time the claimant underwent two surgical

procedures for her compensable left eye injury.

As previously noted, the claimant returned to work for the respondent performing

her regular job duties and continued to perform those duties until her termination on

November 20, 2010.  Claimant was terminated by her supervisor on that date for various

safety violations.

Claimant has filed this claim contending that she is entitled to benefits pursuant to

A.C.A. §11-9-505(a).  Claimant also requests a controverted attorney fee.

ADJUDICATION

A.C.A. §11-9-505(a)(1) states:

Any employer who without reasonable cause refuses
to return an employee who is injured in the course
of employment to work, where suitable employment
is available within the employee’s physical and
mental limitations, upon order of the Workers’
Compensation Commission, and in addition to
other benefits, shall be liable to pay to the employee
the difference between benefits received and the
average weekly wages lost during the period of the
refusal, for a period not exceeding one (1) year.

In order to be entitled to benefits under this provision, an employee must prove by

a preponderance of the evidence (1) that she sustained a compensable injury; (2) that

suitable employment which is within her physical and mental limitations is available with

the employer; (3) that the employer has refused to return her to work; and (4) that the

employer’s refusal to return her to work is without reasonable cause.  Torrey v. City of Fort

Smith, 55 Ark. App. 226, 934 S.W. 2d 237 (1996).

Here, the first two requirements have been satisfied because claimant sustained an
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admittedly compensable injury to her left eye and suitable employment was available within

her physical limitations which she was in fact performing until the time of her termination

on November 20, 2010.  However, I find that claimant has failed to prove by a

preponderance of the evidence that respondent refused to return her to work.

This issue was addressed in Roark v. Pocahontas Nursing & Rehab, 95 Ark. App.

176, 235 S.W. 3d 527 (2006).  In that particular case, the claimant suffered a compensable

injury and was returned to work by the respondent at light-duty within her restrictions.

Claimant performed her job until she was terminated for taking a day off work without

permission and failing to call in to work.  Roark contended  that she was entitled to benefits

pursuant to A.C.A. §11-9-505(a)(1).  The Court of Appeals rejected that argument and held

that the employer did not refuse to return Roark to work, but instead noted that claimant

had been provided with light-duty work within her restrictions.  It was Roark’s actions by not

clearing her days off with her supervisor after she returned to work and taking days off

without permission and not calling in to work that caused her job to be terminated.  The

Court noted that the employer did not take any action against Roark until she violated the

no call/no show rule in the attendance policy.  Thus, Roark was not entitled to §11-9-

505(a)(1) benefits.

Likewise, in this particular case, the respondent returned claimant to her regular job

duties following the accident on February 20, 2010, and took no action until her termination

on November 20, 2010.  

Claimant testified that on November 20 she clocked out and was about to exit the

doors and go home when she was caught by her supervisor, Roy Shaw, and informed that

he was inspecting the line which she had cleaned.  Claimant testified that Shaw shined a

light on the machine and said it had not been properly cleaned.  Claimant testified that

Shaw took her to his office and it was her impression that she was going to receive a

warning, but instead she was terminated by Shaw.  The conversation between claimant
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and Shaw was through an interpreter.

Testifying at the hearing was Shaw, the respondent’s site manager.  Shaw testified

that he is responsible for making sure that the Berry Street plant was clean and able to

start on time.  Shaw testified that safety is an important consideration in the performance

of their duties because the machines which are being cleaned can cause significant bodily

injury or even death.  

Shaw testified that claimant had previously been warned for a safety violation on

July 21, 2010, when she left her keys in the lock of a machine she was cleaning.  Shaw

testified that leaving the keys in the machine would allow someone to turn the key and start

the machine while claimant was still working on it.  According to Shaw, OSHA regulations

require that a key be removed and on a person’s body to ensure control. This is considered

part of the respondent’s lock out/tag out procedure.  Shaw also testified that it is

considered a major violation because of the potential harm.

Shaw testified that on the night of November 20, 2010, he was walking around the

plant when he found the claimant scrubbing one of the cone lines without goggles.  Shaw

testified that he informed claimant that this was a safety violation and they would address

it the next morning.  Shaw testified that wearing goggles is important so that chemicals do

not get in the eye.

Shaw also testified that later that same night the de-bone supervisor asked him to

check the equipment and make sure it was clean and ready for the next day of work.  Shaw

testified that as he was performing this check he observed the claimant stick her hand

inside the cone line picking out meat that he had pointed out and needed re-cleaned.

Shaw testified that claimant did not have the machine locked out and when he asked her

where her lock was she stated that it was in her locker.  According to Shaw this constituted

two violations with the first not having her lock and the second violation sticking her hand

inside the cone line in a machine which had not been locked out.  According to Shaw’s
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testimony, respondent has zero tolerance for the wearing of goggles and  following lock

out/tag out procedures.  Shaw went on to testify that he took claimant to his office and had

an interpreter present and explained that he was terminating claimant for the safety

violations which he had observed that night.

The zero tolerance policy for wearing of goggles and lock out/tag out enforcement

is noted in documentary evidence submitted by the respondent which also indicates that

the first violation will result in an immediate three day unpaid suspension and a second

violation will result in immediate termination.  Claimant signed a form indicating that she

understood this policy on June 14, 2008.

Under these circumstances, I find that the respondent did not refuse to return

claimant to work, but instead find that claimant was returned to her regular work duties and

that it was claimant’s actions by failing to follow proper safety procedures which led to her

termination.  Respondent did not take any action against the claimant until she violated

safety procedures on November 20, 2010.  

With regard to this issue, I note that it is claimant’s contention that Shaw terminated

her for personal reasons due to a relationship issue between her and Shaw’s brother who

also worked for the respondent.  I find insufficient evidence supporting this contention.

Claimant signed the sheet terminating her for violation of respondent’s safety policies and

an interpreter was present during the conversation between her and Shaw.  In short, other

than claimant’s allegation I find insufficient evidence which would support a finding that

claimant was terminated for personal reasons as opposed to violation of safety policy.

Having found that the respondent did not refuse to return claimant to work, I find as

did the Court in Roark that claimant has failed to prove by a preponderance of the

evidence that she is entitled to benefits pursuant to A.C.A. §11-9-505(a)(1).

Furthermore, as did the Court in Roark, I also find that even if it were determined

that respondent had refused to return claimant to work, that such refusal would not have
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been without reasonable cause.  Here, claimant violated respondent’s zero tolerance

safety policy by failing to wear goggles and by placing her hand in a machine which had

not been properly locked out.  This was a violation of the respondent’s zero tolerance

goggle policy as well as its zero tolerance lock out/tag out policy which is required by

OSHA guidelines.

Therefore, even if it were to be determined that respondent had refused to return

claimant to work, I would find that that refusal was not without reasonable cause given that

claimant was terminated for safety violations on November 20, 2010.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she is entitled

to benefits pursuant to A.C.A. §11-9-505(a)(1).  Therefore, her claim for compensation

benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $284.50.

IT IS SO ORDERED.

                                                                               
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


