
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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DAKOTA BRISSEY, Employee  CLAIMANT

LIGHTING EMPORIUM, INC., Employer  RESPONDENT
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Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN E. BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by JARROD PARRISH, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On October 16, 2013, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on August 7, 2013, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.  The employee/employer/carrier relationship existed among the parties on August

8, 2012 when claimant suffered compensable injuries to his neck and back.

3.   The claimant was earning an average weekly wage of $332.50 which would

entitle him to compensation at the weekly rates of $222.00 for total disability benefits and

$166.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Temporary total disability benefits from March 25, 2013 through a date yet to be

determined.
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2.   Attorney fee.

Subsequent to the pre-hearing conference the claimant also raised as an issue his

entitlement to medical treatment from Dr. Blankenship.  Specifically, claimant is requesting

an evaluation from Dr. Cannon as recommended by Dr. Blankenship and follow-up

treatment from Dr. Blankenship.

The claimant contends that as a result of his compensable injuries he is entitled to

temporary total disability benefits from March 25, 2013 through a date yet to be

determined, additional medical treatment as set forth above, and a controverted attorney

fee.

The respondents contend that all appropriate benefits have been paid with regard

to this matter.

At the time of the hearing the respondents offered into evidence photos and a video

from claimant’s Facebook page.  These items had not been provided to the claimant more

than seven days prior to the hearing.  In exchange for their admission, claimant requested

permission to take deposition testimony of two witnesses.  These depositions were to be

admitted into evidence as Claimant’s Exhibits 2 and 3.  Following the hearing, claimant

took and submitted the deposition of only one individual, Sean Ahlgreen.  Ahlgreen’s

testimony has been introduced into evidence as Claimant’s Exhibit 2.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 7, 2013, and contained in a pre-hearing order filed that same date,
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are hereby accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable injury.  This includes the

evaluation by Dr. Cannon as well as follow-up treatment from Dr. Blankenship.  As a result

of a change of physician order dated March 1, 2013, Dr. Blankenship is the claimant’s

authorized treating physician.

3.   Claimant is entitled to temporary total disability benefits beginning May 30, 2013

and continuing through a date yet to be determined.

4.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.

FACTUAL BACKGROUND

The claimant is a 21-year-old man who began working for the respondent

approximately two years ago.  Claimant was hired by the respondent to deliver lights and

furniture in a delivery van.  Claimant suffered an admittedly compensable injury to his neck

and back while working for respondent on August 8, 2012.  On that date the claimant was

riding in a delivery van to make a delivery when the van was struck from behind.  Claimant

lost consciousness as a result of this accident and was taken to the emergency room at

Washington Regional Medical Center.

After claimant’s initial medical treatment at the emergency room, claimant was sent

by respondent for treatment with Dr. Berestnev.  Claimant’s initial evaluation with Dr.

Berestnev occurred on August 10, 2012.  Dr. Berestnev diagnosed claimant’s condition as

a concussion, whiplash cervical sprain, and overexertion from sudden strenuous

movement.  Dr. Berestnev prescribed an injection, medication, exercises, and indicated

that claimant should avoid driving the company truck and no lifting more than 20 pounds.

When claimant’s condition did not improve a week later, Dr. Berestnev
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recommended that claimant undergo a regimen of physical therapy.  Claimant returned to

Dr. Berestnev on August 31, 2012 and Dr. Berestnev noted that claimant’s cervical sprain

was healing but that his low back pain continued.  He recommended that claimant finish

his course of physical therapy treatment and he also provided the claimant another

injection, medications, and continued claimant’s work restrictions.

Dr. Berestnev’s notes indicate that claimant’s neck condition continued to improve

but that his low back pain persisted.  Dr. Berestnev eventually recommended a second

round of physical therapy and raised claimant’s lifting restriction to 40 pounds. 

In a report dated October 12, 2012, Dr. Berestnev indicated that claimant’s

complaints were in excess of his clinical findings.  As a result, Dr. Berestnev recommended

an MRI scan.  This MRI scan was initially denied by respondent but was eventually

performed on November 19, 2012.  The scan revealed an annular tear at the L4-5 level.

On December 6, 2012, Dr. Berestnev signed a form in response to the following

statement:

Based on a lack of objective findings, the intervening 
accident, and the refusal to attempt the FCE, please
advise if Dr. Berestnev is in a position to release the
claimant as it pertains to the incident on 8/8/12 incident
[sic].

Following this release by Dr. Berestnev, claimant was granted a change of physician

by the Commission to Dr. Blankenship in an order filed March 1, 2013. 

Claimant underwent his initial evaluation by Dr. Blankenship on March 25, 2013 for

complaints of low back pain.  Dr. Blankenship’s report indicates that he reviewed the

radiologist report and noted that claimant had an annular tear at the L4-5 level.  He noted

that although it was described as a minimal disc bulge, it would be considered a disc

herniation.  He also noted that plain x-ray films revealed significant segmental instability

which made the L4-5 level the likely culprit of claimant’s complaints.  It was Dr.

Blankenship’s opinion that any discussion of surgery at that point would be premature
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because claimant had not undergone a maximized conservative treatment plan.  Dr.

Blankenship recommended that claimant undergo treatment in the form of medication as

well as an aggressive flexion-oriented therapy.  He also referred claimant to Dr. Cannon

for an evaluation of a potential injection.

Respondent has denied claimant’s entitlement to any additional medical treatment

and as a result claimant has filed this claim contending that he is entitled to additional

medical treatment for his compensable back injury.  In addition, claimant also seeks

payment of temporary total disability benefits and a controverted attorney fee.

ADJUDICATION

The initial issue for consideration is claimant’s request for additional medical

treatment for his compensable injury.  Claimant has the burden of proving by a

preponderance of the evidence that he is entitled to additional medical treatment for his

compensable injury. Dalton v. Allen Engineering Company, 66 Ark. App. 201, 989 S.W. 2d

543 (1999).   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he is entitled to additional medical treatment for his compensable

injury.  Here, claimant underwent treatment from Dr. Berestnev following his initial

treatment at the emergency room.  Dr. Berestnev treated claimant with medication, two

injections, and two rounds of physical therapy.  On October 12, 2012, Dr. Berestnev

indicated a belief that claimant’s complaints were in excess of his clinical findings.  As a

result, he ordered an MRI scan which was initially denied by the respondent but

subsequently performed on November 19, 2012.  The MRI scan was read as showing an

annular tear at the L4-5 level and a disc protrusion at the L5-S1 level.  

It is unclear if Dr. Berestnev ever reviewed the results of the MRI scan since the
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record does not contain any report from Dr. Berestnev after the MRI scan of November 19,

2012.  Instead, the only additional medical report from Dr. Berestnev is his signature on

a document dated December 6, 2012, apparently approving claimant’s release from

medical treatment from the August 8, 2012 injury.

As previously noted, claimant subsequently obtained an order from the Commission

allowing him to change physicians from Dr. Berestnev to Dr. Blankenship.  Dr. Blankenship

after his review of the MRI report was of the opinion that claimant’s current complaints

were causally related to the findings at the L4-5 level.  As a result, he recommended that

claimant undergo an aggressive physical therapy regimen and he referred claimant to Dr.

Cannon for an evaluation of potential injections.

I find that the opinion of Dr. Blankenship is credible and entitled to great weight.

First, Dr. Blankenship is a neurosurgeon while Dr. Berestnev is a general practitioner.  In

addition, Dr. Blankenship’s opinion is based upon his review of the MRI report while it is

unclear whether Dr. Berestnev had the benefit of that report before he released claimant

from his care.

Based upon the opinion of Dr. Blankenship which I find to be credible and entitled

to great weight, I find that claimant is entitled to additional medical treatment for his

compensable injury.  This includes the physical therapy which has been recommended by

Dr. Blankenship as well as an evaluation by Dr. Cannon.  Finally, claimant is also entitled

to continued follow-up care from Dr. Blankenship who pursuant to the Commission’s order

is claimant’s authorized treating physician.

The second issue for consideration involves claimant’s request for temporary total

disability benefits.  The initial requested beginning date of temporary total disability was

March 25, 2013.  However, at the hearing, the parties agreed that respondent paid

claimant temporary total disability benefits from March 25, 2013 through May 30, 2013.

In order to be entitled to temporary total disability benefits, claimant has the burden
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of proving by a preponderance of the evidence that he remains within his healing period

and that he suffers a total incapacity to earn wages.  Arkansas State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).

I find that claimant is entitled to temporary total disability benefits beginning May 31,

2013 and continuing through a date yet to be determined.  First, based upon the previously

discussed medical opinion of Dr. Blankenship and his recommendation for medical

treatment, I find that claimant remains within his healing period for his compensable back

injury.  I also find based upon the totality of the evidence presented that claimant suffers

a total incapacity to earn wages.

As previously noted, the respondent offered into evidence various photographs and

a video from the claimant’s Facebook page.  Those photos indicate that claimant has been

engaged in both hunting and fishing activities.  In addition, the video shows the claimant

bending over and cocking a crossbow and kneeling and shooting the crossbow with no

apparent difficulty.  With regard to his fishing activities, claimant testified that he began

fishing approximately three or four months ago after his grandmother bought him a boat.

Claimant testified that he backs his boat up and a friend unlatches it from the trailer and

it slides into the water.  He then climbs into the boat and drives it.  Claimant testified that

he had not been in the boat by himself and that while fishing he can stand up or sit down

as needed.  

With respect to hunting, claimant testified that he had been hunting five or six times

because friends had recommended the activity for putting food on the table since he was

not working.  Although claimant has been hunting for deer, he has not yet killed one.

Claimant also acknowledged that there were pictures on his Facebook page of him

holding his daughter at Lucas Field in Indianapolis and at a water park.

While the claimant’s ability to engage in these activities may appear contrary to

claimant’s contention that he is totally incapacitated from working, I also do not believe that
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these activities are sufficient evidence  that claimant could work full time at a job given his

work-related injury as described by Dr. Blankenship.  While claimant did engage in these

activities, it appears that while fishing claimant had the ability to sit or stand in his boat as

needed.  Likewise, when claimant was hunting he was in a deer blind and had the ability

to sit or stand as needed.  Furthermore, there is no indication that claimant’s engaging in

these activities violated any restrictions placed upon him by Dr. Blankenship.

Specifically, with respect to claimant’s ability to return to work, Dr. Blankenship

addressed that issue in his report of March 25, 2013.  In that report he stated:

Currently, the job that he had that he got hurt on is not 
a job that is really even available to him.  There is some
confusion about whether he is able to work at present.
I certainly would not think that given the instability he
has in his lumbar spine and the pain he has and the
findings on examination of radiographs, that a 40-pound
weight lifting restriction is even reasonable.  Basically,
a 20-pound weight lifting restriction still returns him to
work at his original job, which at present, I do not think
is an option.  Since the gentleman does not have the
job to go back to, I think discussing return to work now
considering the fact that he is over six months into this
and has had minimal to no conservative treatment is
way premature.  In summary, I have stated that he
should be off of work until I see him back in four weeks.
(Emphasis added.)

In summary, I again find the opinion of Dr. Blankenship regarding claimant’s ability

to return to work to be credible and entitled to great weight.  Therefore, even though

claimant has been able to engage in some activities I do not find those activities sufficient

to outweigh the credible opinion of Dr. Blankenship that claimant should remain off work.

Accordingly, I find that claimant remains within his healing period and that he suffers a total

incapacity to earn wages which entitles him to temporary total disability benefits beginning

May 31, 2013 and continuing through a date yet to be determined.
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AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable back injury.  This

includes treatment recommended by Dr. Blankenship in the form of physical therapy, an

evaluation by Dr. Cannon, and continued treatment from Dr. Blankenship.  Claimant is also

entitled to temporary total disability benefits beginning May 31, 2013 and continuing

through a date yet to be determined.  Respondent has controverted claimant’s entitlement

to all unpaid indemnity benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $413.15.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                             
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


