
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F900673

ROBERT BOYD, Employee  CLAIMANT

MADISON COUNTY, Employer  RESPONDENT

AAC RISK MANAGEMENT SERVICES, Carrier RESPONDENT

OPINION FILED AUGUST 19, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by TIMOTHY MYERS, Attorney, Fayetteville, Arkansas.

Respondents represented by MICHAEL E. RYBURN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On July 23, 2013, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on June 5, 2013, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of exposure to black mold.

2.   Medical.

3.   Permanent partial disability benefits.

4.   Attorney fee.
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At the time of the hearing claimant indicated that he wished to reserve the issue of

his entitlement to permanent partial disability benefits.  In addition, respondent also raised

as an issue the claimant’s failure to give written notice of an occupational disease within

90 days as required by A.C.A. §11-9-603.     

The claimant contends that at all relevant times he was exposed to black mold

culminating in a diagnosis of respiratory and infectious disease problems in January of

2009, causing him to need medical treatment.  Claimant contends he is entitled to payment

of medical benefits for all medical treatment rendered as a result of the black mold

exposure.

The respondents contend the claimant was not injured due to his employment.  He

has an ordinary disease of life, asthma and COPD.  There is no medical evidence to

corroborate just what the claimant has or that it was caused by his employment.  The major

cause of this gradual onset condition is cigarette smoking, not the employment.  If there

was any exposure, it caused only a temporary aggravation and it did not cause any

permanent damage.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on June 5, 2013, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable occupational disease as a result of his exposure to mold while
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employed by the respondent.

3.  Claimant did not fail to give notice of an occupational disease as required by

A.C.A. §11-9-603.

4.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable occupational disease.

FACTUAL BACKGROUND

The claimant began working for respondent in the Sheriff’s Office in September

1999.  Claimant began as a patrol officer and worked his way up to his current position -

Chief Deputy, Captain.  Prior to 2011 the Sheriff’s Office was located in the basement of

the Madison County Courthouse.  Claimant testified that over the years there were

problems with water seepage and flooding in the basement area.

One of these instances occurred in March 2008 when the Sheriff’s Office flooded.

Claimant testified that after the flood there was a lot of paint peeling and water damage.

On August 16, 2008, an Indoor Air Quality Report was prepared by A-Z Inspections which

revealed elevated particle counts in the basement area.  That report also recommended

a remediation plan for the basement area.  

Following the receipt of the report from A-Z Inspections the Sheriff’s Office moved

out of the basement into temporary quarters during the remediation.  According to

testimony from Lori McConnell, the respondent’s emergency management coordinator, the

basement remediation included scraping of the walls, mold retardant placed on the walls,

walls repainted, floors stripped and redone, a drop ceiling installed, and central heat and

air installed.  Following this remediation the Sheriff’s Office moved back into the basement

of the courthouse in February or March of 2009.  

Claimant testified that approximately 45 to 60 days after they moved back into the

basement area mold began to reappear and there continued to be water problems when
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it rained.  In April 2011 there was another flood and in June 2011 the Sheriff’s Office

permanently moved out of the courthouse basement.  

Claimant testified that following the flood in March 2008 he began having problems

with breathing, wheezing, and coughing.  Apparently, at some point the claimant sought

medical treatment from his family physician, Dr. Kendrick, and was given an inhaler.  

On January 2, 2009 the claimant sought medical treatment from the emergency

room at Washington Regional Medical Center.  Claimant presented with shortness of

breath, coughing, wheezing, and asthma symptoms. A discharge diagnosis dated January

30, 2009 indicates a final diagnosis which included severe shortness of breath secondary

to chronic obstructive pulmonary disease and a diagnosis of mold exposure.

Following claimant’s hospitalization at Washington Regional Medical Center in

January of 2009 the claimant continued to receive medical treatment from various

physicians.  Claimant’s primary treatment has been from Dr. Kendrick for symptoms

associated with bronchitis and sinusitus and from Dr. Jackson, pulmonologist, for chronic

obstructive pulmonary disease and mild to moderate asthma.  Claimant’s treatment has

primarily consisted of medications and the use of inhalers.  However, the claimant did

undergo a surgical procedure by Dr. Manning on July 31, 2009 in the form of a nasal

septoplasty and endoscopic sinus surgery.  

Claimant has filed this claim contending that he suffered a compensable

occupational disease as a result of his exposure to mold while employed by the

respondent.  He seeks payment of medical treatment provided in connection with that

compensable injury.

ADJUDICATION

Claimant contends that he suffered a compensable occupational disease as a result

of his exposure to mold while working for the respondent.  Claims involving occupational

disease are governed by the provisions set forth at A.C.A. §11-9-601 et seq.  Claimant has
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the burden of establishing a causal connection between his occupation and the

occupational disease by a preponderance of the evidence.  A.C.A. §11-9-601(e)(1)(B).

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he suffered a compensable occupational disease.  As previously

noted, the claimant began working for the respondent in September 1999 and his primary

job location was the basement in the Madison County Courthouse.  Claimant testified that

over the years there have been numerous problems with water seepage and flooding in

the basement area.  As previously noted, a flood occurred in March 2008 in the Sheriff’s

Office.  Claimant testified that he developed problems with breathing, wheezing, and

coughing after this flood and the appearance of mold.  As also previously noted, an air

quality report was prepared by A-Z Inspections dated August 16, 2008 revealing elevated

particle counts in the basement area in comparison to outside levels.  Significantly, the

report also indicates that spore trap samples were collected in some areas including the

claimant’s office.  Those samples indicated that stachybotroys were slightly higher in

Boyd’s office when compared to outside air.  The report went on to note: “The presence

of Stachybotroys and Chaetomium suggest the probability of repeated moisture intrusion.

It is our opinion the indoor air quality was degraded at each location sampled.”

Following the receipt of this report the Sheriff’s Office was moved out of the

basement into temporary quarters and a remediation of the basement area was

undertaken.  The Sheriff’s Office subsequently moved back into the basement area but

claimant testified that shortly thereafter the mold reappeared and there was an additional

flood in April 2011 which eventually resulted in the Sheriff’s Office moving out of the

basement on a permanent basis.

I find claimant’s testimony to be credible and find that the August 16, 2008 report

from A-Z Inspections establishes the presence of mold particles in the basement area



6Boyd (F900673)

where claimant worked.  Because of the claimant’s work duties he was at increased risk

for complications caused by this exposure.  Therefore, claimant does not suffer merely

from an ordinary disease of life to which the general public is exposed.

I also note that claimant has offered objective findings establishing an occupational

disease.  For instance, in a report dated June 8, 2009, Dr. Keller stated that a sinus CT

scan from May 27, 2009 revealed a subtotal opacification of the left maxillary sinus with

significant thickening of the right maxillary sinus with defuse involvement of the ethmoid

air cells bilaterally.  He also noted that there was deossification of the lateral nasal wall with

findings that suggested possible polyp formation.  Following those findings claimant was

sent to Dr. Manning who performed a surgical procedure on claimant’s nasal and sinus

cavity.

In addition, the medical records indicate that claimant underwent a pulmonary

function test on January 30, 2009 which revealed a decreased total lung capacity.

Likewise, claimant has also undergone spirometry tests which have been abnormal.

Finally, x-ray reports dated October 12, 2010 and October 11, 2011 indicate findings of

hyperaeration of the lung tissue consistent with COPD.

Finally, I note that claimant’s treating physicians are of the opinion that his problems

are causally related to his exposure to mold at work.  

In a report dated May 20, 2009, Dr. Keller stated:

Very suspicious of work environment where there appears
to be very distinct possibility of significant mold contamina-
tion problem playing a significant role in the patient’s
condition.

In a report dated September 8, 2010, Dr. Jackson indicated:

He is convinced, with good reason, that his work environment
is playing a part in his symptoms.  (Emphasis added.)
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Dr. Kendrick in a report dated May 23, 2012 stated:

HE WAS IN A CONTAMINATED ENVIRONMENT THAT
I BELIEVE HAS PRODUCED MANY OF HIS CURRENT
HEALTH PROBLEMS.

Two treating physicians specifically addressed the causal connection in letters.  In

a letter dated June 30, 2012, Dr. Jennifer Bingham stated:

I am writing this letter in reference to my patient, Robert
Boyd.  He has been my patient for about eleven months.
During this time I have treated him for various general
medical and respiratory related conditions.  I have
reviewed his medical records extensively and studied
all test results that have been performed.  I have also
reviewed all of his consultation results and reports from
various specialists that he has seen for medical evaluation.

I am also aware of the hazardous environment exposure
that he experienced through his workplace location.  After
reviewing all facts and results, it is my medical opinion 
that Robert Boyd most likely experienced his negative
medical conditions and occurrences from that said 
hazardous exposure.  Although it can not be conclusively
proven that his medical conditions arose from that exposure,
it is most medically reasonable to agree that the continued
exposure certainly could aggravate or prompt a condition.

I do believe that since Robert has been removed from this
chronically hazardous exposure, he has improved.  I also
feel his medical improvement to be another correlation
that his previous work environment was responsible for
the negative impact on his health.

More significantly, the causation between claimant’s respiratory problems and his

exposure was addressed by Dr. Jackson, pulmonologist, in a letter dated May 30, 2012.

Robert Boyd is a patient of mine in the pulmonary depart-
ment of the Fayetteville Diagnostic Clinic.  I initially
began taking care of Mr. Boyd in January of 2009 during
his hospitalization for a respiratory illness.  I have seen
him consistently since that time in the clinic.  I feel he 
has multiple pulmonary problems to include mild to
moderate persistent asthma, mild COPD, and chronic
sinusitis.  He has had a significant time with environ-
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mental exposure, specifically mold exposure, in his
workplace that exacerbates his problems.  He has
demonstrated a direct relationship with overall worsening
of his symptoms with exposure to mold in the workplace.
In the times he has been taken out of that environment 
to work, he has had minimal to no symptoms whatsoever.

***

While it is almost impossible to find a specific test to
confirm sensitivity to environmental mold, it is highly
likely that his recurrent exacerbations of his pulmonary
condition are related to exposure to his work environment.
(Emphasis added.)

Based upon the foregoing evidence, I find that claimant has met his burden of

proving by a preponderance of the evidence that he suffered a compensable occupational

disease as a result of his exposure to mold in the workplace.   Testing of the basement

area and specifically testing of the claimant’s office indicated elevated levels when

compared to outside air.  According to the test results this indicated the probability of

repeated moisture intrusion.  Objective testing has established respiratory problems and

it is the opinion of claimant’s treating physicians that claimant’s problems have been

caused by his exposure to the mold in the workplace.  I find that the opinions of claimant’s

treating physicians are credible and entitled to great weight.  Accordingly, for the foregoing

reasons, I find that claimant has met his burden of proving by a preponderance of the

evidence that he suffered a compensable occupational disease.

Respondent contends that the claimant failed to give proper written notice as

required by A.C.A. §11-9-603.  That statute states that written notice shall be given to the

employer of an occupational disease by the employee or someone on their behalf within

90 days after the first distinct manifestation thereof.  Respondent contends that it is

claimant’s testimony that he began to have the manifestation of his problems in August

2008 and he did not file a written notice until he completed Form AR-N on January 13,

2009, more than 90 days later.  However, the 90-day statutory period does not begin to run
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until the employee knows or should reasonably be expected to know that he is suffering

from an occupational disease.  Strickland v. Primex Technologies, 82 Ark. App. 570, 120

S.W. 3d 166 (2003); Quality Service Railcar v. Williams, 36 Ark. App. 29, 820 S.W. 2d 278

(1991).  Furthermore, failure to give notice will not bar a claim if the employer had

knowledge of the injury or if the employee had no knowledge that the condition or disease

arose out of and in the course of his employment.  A.C.A. §11-9-701(b)(1).  

Here, the evidence indicates that claimant did not know or could have been

reasonably expected to know that he was suffering from an occupational disease until after

his hospitalization in January 2009.  While claimant was suffering from symptoms prior to

that hospitalization, it was not until that time that a causal relationship between those

symptoms and his exposure to the mold was established.  In the January 30, 2009

discharge report, claimant was diagnosed with mold exposure.  Furthermore, Dr. Kendrick

in that report stated that the claimant was “A 45-year-old male gives a history of working

in a damp basement courthouse in Madison County for the last seven years.  Mold had

been discovered and he was being evaluated as an outpatient by me for bronchitis and

severe shortness of breath.  He had an acute exacerbation and was admitted to the

hospital through the emergency room on 1/1/09.”  Based upon this report, it appears that

claimant was not aware of the potential causal connection until his hospitalization which

resulted in him filing Form AR-N on January 13, 2009.  

In addition, I also note that respondent had knowledge of the claimant’s injurious

exposure.  The respondent was aware of the flood and the subsequent mold exposure as

evidenced by the August 16, 2008 air quality report showing elevated particle counts in the

basement and particularly in Boyd’s office. This report suggested the probability of

repeated moisture intrusion in Boyd’s office.

Accordingly, I find that claimant’s claim for compensation benefits is not barred for

failing to provide written notice pursuant to A.C.A. §11-9-603.  Here, claimant did not know
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or could have been reasonably expected to know that he was suffering from an

occupational disease until after he was hospitalized in January 2009.  Furthermore,

respondent had knowledge of the claimant’s exposure to the mold as evidenced by the air

quality report dated August 16, 2008.  

Having found that claimant has met his burden of proving by a preponderance of

the evidence that he suffered a compensable occupational disease, I find that respondent

is liable for payment of all reasonable and necessary medical treatment provided in

connection with that occupational disease.

Because claimant’s compensable injury occurred after July 1, 2001, the claimant’s

attorney fee is governed by the amendments made by the Arkansas General Assembly in

2001.   Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable occupational disease as a result of his exposure to mold while

employed by the respondent.  Respondent is liable for payment of all reasonable and

necessary medical treatment provided in connection with claimant’s compensable injury.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).
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The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $639.65.

IT IS SO ORDERED.

                                                                              
 GREGORY K. STEWART

ADMINISTRATIVE LAW JUDGE


