
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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GARY BORCHERT, Employee  CLAIMANT

MERCY HEALTH SYSTEM, Employer  RESPONDENT #1

COMMERCE & INDUSTRY INSURANCE CO., Carrier RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND              RESPONDENT #2

OPINION FILED JULY 19, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by JASON HATFIELD, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by MELISSA WOOD, Attorney, Little Rock, Arkansas.

Respondent #2 represented by CHRISTY KING, Attorney, Little Rock, Arkansas; although
not participating in hearing.

STATEMENT OF THE CASE

On June 12, 2013, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on April 15, 2013, and a pre-hearing

order was filed on April 16, 2013.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior opinions in this claim are final.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment as recommended by Dr.

Saez.

2.   Statute of limitations.
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At the time of the hearing claimant clarified that the additional medical benefits he

is requesting are set forth in a letter from Dr. Saez dated March 18, 2013, which includes

treatment recommendations of a motorized wheelchair replacement; home revisions,

including ability to go into shower in a wheelchair; a ramp; revision to vehicle; revision to

his front door so he can get in and out of his home in his wheelchair; and a motorized stair

lift to use stairs at home.

The claimant contends that he is entitled to additional medical treatment as set forth

in Dr. Saez’s letter dated March 18, 2013. 

Respondent #1 contends that the requested medical treatment is not reasonable

and necessary for claimant’s compensable injury.  In addition, respondent contends that

claimant’s claim for compensation benefits is barred by the statute of limitations.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe their demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on April 15, 2013, and contained in a pre-hearing order filed April 16, 2013, are

hereby accepted as fact.

2.    Claimant’s claim for additional compensation benefits is barred by the statute

of limitations.

FACTUAL BACKGROUND

The claimant is a 65-year-old man with a high school education and some additional

education in broadcasting.  Claimant worked in the broadcasting field for several years
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before becoming employed by the respondent in December 1999.  Claimant was employed

by the respondent as a courier, transporting equipment and supplies between the

respondent’s various medical clinics.

On December 3, 2002, the claimant slipped and fell while in the process of

unloading a truck of equipment supplies.  After a period of conservative and chiropractic

treatment, claimant came under the care of Dr. Gallaher, neurosurgeon.  Based on an MRI

scan Dr. Gallaher diagnosed claimant as suffering from a left L5-S1 disc herniation

superimposed upon foraminal stenosis.  Dr. Gallagher performed surgery to repair the

herniation on March 4, 2004.  Dr. Gallagher performed a second surgical procedure to

repair a recurrent disc on July 6, 2004.  On December 7, 2004, Dr. Gallagher performed

a third procedure to remove a pedicle screw which had migrated from the time of the

second procedure.  

The respondent accepted claimant’s injury as compensable and paid some

compensation benefits, but denied liability for the surgical procedures.  Following a

hearing, an opinion was filed on July 18, 2005 finding that respondent was liable for

payment of the surgical procedures and finding that claimant was entitled to temporary total

disability benefits from February 20, 2004 through a date yet to be determined.  This

opinion was appealed by the respondent to the Full Commission which filed an opinion

affirming and adopting the administrative law judge’s opinion on December 21, 2005.  

The last medical report from Dr. Gallagher submitted into evidence at any of the

hearings in this claim is dated February 28, 2005.  Dr. Gallagher noted at that time that

claimant was still recovering from his third surgery and that recovery times were

compounded with subsequent surgeries.  Dr. Gallagher indicated that it might take the

claimant six months to recover from the third surgical procedure.  Medical reports from

other providers indicate that claimant was seen by Dr. Gallagher after February 28 and

that claimant was released by Dr. Gallaher in September 2005.
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After claimant’s release by Dr. Gallaher, claimant was seen by Dr. Calhoun at the

request of respondent.  In a report dated March 22, 2006, Dr. Calhoun stated that claimant

had reached maximum medical improvement and he assigned claimant a permanent

physical impairment rating in an amount equal to 14% to the body as a whole.  Respondent

accepted and paid that rating.

A hearing was conducted on February 7, 2007, based on claimant’s claim that he

was permanently totally disabled as a result of his compensable injury.  Also at issue were

claimant’s requests for penalties for failure to reimburse his group health carrier for medical

benefits paid and for failure to pay claimant for out-of-pocket expenses.  In addition,

respondent also raised the liability of the Second Injury Fund as an issue.  An opinion was

filed on March 27, 2007 finding that claimant was not permanently totally disabled as a

result of his compensable injury, but instead finding that claimant had suffered a loss in

wage earning capacity in an amount equal to 60% to the body as a whole.  It was also

determined that the Second Injury Fund was not liable for compensation benefits and that

penalties were not appropriate.  This opinion was appealed by the respondent and cross-

appealed by the claimant to the Full Commission.  The administrative law judge opinion

was affirmed and adopted by the Full Commission on January 16, 2008.  That decision

was subsequently appealed to the Arkansas Court of Appeals which in an opinion Not

Designated for Publication dated September 18, 2008 affirmed the Commission’s opinion.

On July 28, 2009, claimant’s attorney at that time, Ron McCann, filed an AR-C form

requesting additional medical benefits.  In a letter dated December 3, 2009, respondent’s

attorney, Melissa Wood, requested information as to what treatment claimant was seeking

and also requested documentation of any unpaid medical bills so they could be forwarded

to the carrier for consideration.  By letter dated December 13, 2009, Attorney McCann

indicted to Attorney Wood that he had requested that claimant provide documentation of

his out-of-pocket expenses for co-payments and medications.  



5Borchert (F404328)

By letter dated January 26, 2010, McCann indicated that he still did not have

documentation of the medical expenses, but claimant had indicated that they were in

excess of $5,000.00.  He also noted that there was some question as to whether

respondent had made full payment of the prior award and he requested documentation of

temporary total and permanent partial disability payments.  In response to this request,

Wood by letter dated February 10, 2010 enclosed a printout of indemnity benefits paid and

stated: “Please let me know as soon as you receive any documentation from your client

regarding bills he deems to be related to his compensable injury.” 

On February 16, 2010, Wood on behalf of respondent filed a motion to dismiss the

claim for failure to prosecute.  In response to the motion, McCann on behalf of claimant

stated: “I do not object to the Commission entering an order of dismissal without prejudice.”

Based upon the respondent’s motion and claimant’s indication that there was no objection

to the dismissal, an order dismissing the claim without prejudice was filed on March 30,

2010.

Shortly after the order of dismissal was entered, claimant filed another AR-C form

on May 6, 2010 requesting payment of additional benefits.  This form was submitted by

McCann.  Shortly thereafter McCann retired from the practice of law and claimant obtained

Jason Hatfield as his counsel.  On May 24, 2010, Hatfield who now represented claimant

field a Form AR-C requesting various compensation benefits.

A hearing was conducted on September 15, 2010 on claimant’s request for

additional medical benefits.  At the hearing claimant clarified that the only issue was his

request for reimbursement of medication prescribed for his compensable back injury.

Based upon that clarification respondent agreed that its previously raised defense of the

statute of limitations was not applicable at that time.  In an opinion filed October 13, 2010,

it was determined that respondent was liable for payment and reimbursement of medicines

prescribed for claimant’s compensable back injury.  This opinion was not appealed.
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This brings us to the current claim.  Claimant is requesting additional medical

treatment based upon the letter from Dr. Saez dated March 18, 2013.  In response to this

claim, respondent has renewed its contention that the statute of limitations bars claimant’s

request for additional compensation benefits.

ADJUDICATION

The initial issue for consideration involves respondent’s contention that claimant’s

claim for additional benefits is barred by the statute of limitations.  The time period for the

filing of claims for additional compensation benefits is codified at A.C.A. §11-9-702(b)(1)

which states:

In cases in which any compensation, including disability
or medical, has been paid on account of injury, a claim
for additional compensation shall be barred unless filed
with the commission within one (1) year from the date of
last payment of compensation or two (2) years from the
date of injury, whichever is greater.

The burden of filing a claim within the appropriate statute of limitation period is on

the claimant.  Plunkett v. St. Francis Valley Lumber Company, 25 Ark. App. 195, 755 S.W.

2d 240 (1988).  Furthermore, the Commission cannot extend the period of the statute of

limitations even if a claim may be meritorious.  Id. at 195, 755 S.W. 2d 240.

Here, respondent introduced into evidence at the most recent hearing payout

records involving medical treatment and indemnity benefits.  The medical payout indicates

that respondent last paid for medical treatment provided on September 30, 2008.  The

indemnity payout indicates that respondent last paid claimant indemnity benefits on

October 22, 2008.  Thus, the date of the last payment of compensation occurred on

October 22, 2008.  

On July 28, 2009, claimant filed Form AR-C requesting payment of additional

medical benefits.  As previously discussed, there was correspondence sent back and forth
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between the attorneys for both claimant and respondent following the filing of that claim.

As also previously noted, respondent filed a motion to dismiss that claim for failure to

prosecute on February 16, 2010.  In response to that motion claimant indicated that there

was no objection to the Commission entering an order of dismissal without prejudice.  As

a result, an order dismissing that claim was entered on March 30, 2010.  The effect of that

dismissal is that the claim of July 28, 2009 is considered to have never been filed.  In

Dillard v. Benton County Sheriff’s Office, 87 Ark. App. 379, 192 S.W. 3d 287 (2004), the

Court discussed the effect of a claim which is dismissed as follows:

Once a claim is dismissed, the claim is considered to
have never been filed, and unless a new claim is filed
within the statutory time period allowed by section
11-9-702, the statute of limitations will bar any subse-
quent claims.

Accordingly, once the order of dismissal was entered on March 30, 2010 without

objection by the claimant, the claim previously filed on July 28, 2009 is considered to have

never been filed and claimant had the burden of filing within the statutory time period

provided by A.C.A. §11-9-702 or the statute would bar any subsequent claims.

Here, after the order of dismissal was entered on March 30, 2010, a claim for

additional benefits was not filed until May 6, 2010.  This claim was not filed within one year

from the date of last payment of compensation on October 22, 2008, or within two years

from the date of injury.  Therefore, pursuant to A.C.A. §11-9-702(b)(1), claimant’s claim for

compensation benefits is barred by the statute of limitations.

In support of his contention that his claim is not barred by the statute of limitations,

claimant notes that an opinion was filed on October 13, 2010, ordering respondent to

reimburse claimant for out-of-pocket expenses relating to prescription drug medications.

The payment records indicate that claimant was reimbursed the amount of $802.87 on

October 25, 2010, for prescriptions which were prescribed from January 14, 2008 through
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October 1, 2009.  However, payment for replacement medication does not constitute

payment of compensation so as to toll the running of the statute of limitations.  A.C.A. §11-

9-702(b)(2) states:

The time limitations of this subsection shall not apply
to claims for the replacement of medicine, crutches,
ambulatory devices, artificial limbs, eye glasses,
contact lenses, hearing aids, and other apparatus
permanently or indefinitely required as a result of
a compensable injury, when the employer or carrier
previously furnished such medical supplies, but
replacement of such items shall not constitute
payment of compensation so as to toll the running
of the statute of limitations.  (Emphasis added.)

Thus, even though respondent reimbursed claimant for replacement medication

prescribed to him by his treating physicians, that reimbursement does not constitute

payment of compensation so as to toll the running of the statute.

I note that under prior case law such as Northwest Tire Service v. Evans, 295 Ark.

246, 748 S.W. 2d 134 (1988), the furnishing of replacement medication was considered

payment of compensation so as to toll the statute of limitations.  However, the law was

subsequently amended to state that payment would not constitute payment of

compensation so as to toll the running of the statute of limitations.

In support of his contention that the statute of limitations has not run claimant also

relies upon the decision in Plante v. Tyson Foods, 319 Ark. 126, 890 S.W. 2d 253 (1994).

There, the court noted that it is the furnishing of medical services that constitutes payment

of compensation within the meaning of the statute of limitations and that it is the payment

of such compensation or furnishing of medical services which tolls the running of time for

filing a claim for compensation benefits.  The court went on to find that employers and

carriers who have actual knowledge or constructive knowledge that medical services are

being provided are deemed to have furnished medical services so as to toll the running of

the statute.  Claimant contends in this case that respondent had knowledge that claimant
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was continuing to receive medical treatment for his compensable back injury.  In

considering this issue it is important to note that in addition to claimant’s compensable

back injury, the claimant has been treated by his physicians for a significant number of

physical problems.  These include heart valve replacement with chronic anticoagulation,

atrial fibrillation, morbid obesity with severe sleep apnea, lower extremity lympedema,

depression, chronic lung disease, and diabetes.  I find that claimant has failed to prove that

respondent had either actual or constructive knowledge that he continued to receive

medical treatment for his compensable low back injury.  As previously noted, claimant was

released by Dr. Gallaher, the surgeon who performed three surgical procedures on

claimant’s back, in September 2005.  There are no other medical records from Dr.

Gallaher.  After claimant’s release by Dr. Gallaher, claimant was seen by Dr. Calhoun at

the request of the respondent.  Dr. Calhoun in his report of March 22, 2006 indicated that

claimant had reached maximum medical improvement in December 2005 and also

indicated  “I would not suggest any other medical treatment.”  

Since claimant’s evaluation with Dr. Calhoun, his primary treating physician has

been Dr. Saez.  Claimant testified that Dr. Saez is his family physician and that he seeks

treatment from him approximately every six months for his low back injury as well as other

conditions.  Claimant testified at the hearing that Dr. Saez’s treatment has been paid for

by either his wife’s group insurance or Medicare.

Q. You just let it go to Covenant [group carrier] is
what you told me; [at deposition] is that correct?

A. As far as I know, that’s who is paying for it.

Q. Okay.  And I asked you if you were making co-
pays for your Covenant insurance period and each
visit you make co-pays; is that right?

A. Yes.

Q. I asked you if you thought that should be turned
over to Workmen’s Comp and you told me you didn’t



10Borchert (F404328)

think it should be; is that correct?

A. I don’t know how, you know, it is supposed to be,
how it is supposed to go, but it is out of pocket.

Likewise, at the hearing on September 15, 2010 claimant testified as follows:

Q. Instead of pursuing your treatment with Workers’
Compensation, you have gone in and filed everything 
with Medicare or Mercy Health, correct?

A. Correct.

In summary, I find that claimant has offered insufficient evidence that respondent

had either actual or constructive knowledge that he continued to receive medical treatment

for his compensable injury until after the statute of limitations had passed.  As previously

noted, claimant had apparently been released by Dr. Gallaher, the surgeon who performed

the surgical procedures, and according to Dr. Calhoun no additional medical treatment was

recommended.  When claimant sought additional medical treatment from his family

physician, Dr. Saez, that treatment included treatment for a number of physical conditions.

Claimant did not seek to have respondent pay for that medical treatment but instead

allowed the treatment to be paid for by either Medicare or his wife’s group health carrier.

Accordingly, I find that respondent did not have actual or constructive knowledge that

claimant continued to receive medical treatment until after the statute of limitations had

already expired.

In addition, I find no merit to the contention that since some of the requested

additional medical treatment is for replacement of ambulatory devices that the statute of

limitations has not expired.  Subsection (b)(2) of A.C.A. §11-9-702 does indicate that

replacement of ambulatory devices does not fall within the time limitation of the statute.

However, in order for that to apply the statute also states “when the employer or carrier

previously furnished such medical supplies, ....”  Here, respondent has not provided
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payment for any of the devices which claimant seeks to replace.  Claimant testified at the

hearing that he did not know who paid for his wheelchair and that he and his wife had paid

for his minivan and the lift he uses.  Claimant testified that he has had the wheelchair for

five years and the minivan since 2007.  Accordingly, there is insufficient evidence that the

employer or carrier previously furnished any of the devices or replacement items now at

issue.  Therefore, A.C.A. §11-9-702(b)(2) is not applicable as replacement of ambulatory

devices.

Finally, I note that at the hearing claimant contended that the prior dismissal of the

case was entered without prejudice and that pursuant to the Arkansas Rules of Civil

Procedure there is a saving statute which would allow claimant one year for the refiling of

his claim.  The general saving statute is codified at A.C.A. §16-56-126.  The Court in Single

Source Transportation v. Kent, 99 Ark. App. 153, 258 S.W. 3d 416 (2007) in a footnote

indicated that the general saving statute would not be applicable to proceedings before

administrative agencies such as the Arkansas Workers’ Compensation Commission.

Therefore, this argument is without merit.

In summary, the statute of limitations bars claims for additional compensation

benefits which are not filed within one year from date of last payment of compensation or

two years from the date of injury, whichever is greater.  Here, respondent last paid

compensation benefits when it paid claimant indemnity benefits on October 22, 2008.

While claimant subsequently filed a claim for additional benefits within one year from that

date, that claim was subsequently dismissed without objection by the claimant and another

claim for additional compensation benefits was not filed until May 6, 2010, more than one

year after the date of last payment of compensation on October 22, 2008.  Payment of

reimbursement for prescription medication made to the claimant does not constitute

payment of compensation so as to toll the running of the statute of limitations.

Furthermore, I find insufficient evidence that respondent had actual or constructive
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knowledge that claimant continued to receive medical treatment for his compensable back

injury and the requested benefits are not excluded from the statute of limitations because

these items were not previously furnished by the employer or carrier.

Obviously this may be considered a harsh result, but the policy behind the statute

of limitations concept was discussed by the court in Owen v. Wilson, 260 Ark. 21, 537 S.W.

2d 543 (1976) where the Arkansas Supreme Court quoted Chase Securities Corporation

v. Donaldson, 325 U.S. 304, 65 S.Ct, 1137, 89 L.Ed. 1628 (1945):

Statutes of limitation find their justification in 
necessity and convenience rather in logic.  
They represent expedients rather than
principles.  They are practical and pragmatic
devices to spare the courts from litigation of
stale claims, and the citizens from being put
to his defense after memories faded, witnesses
have died or disappeared, and evidence has been
lost [citation omitted].  They are by definition
arbitrary, and their operation does not discriminate
between the just and the unjust claim, or the
avoidable and unavoidable delay.  They have 
come into the law not through the judicial process
but through legislation.  They represent a public
policy about the privilege to litigate.

Unfortunately, claimant did not timely file his claim for additional compensation

benefits following the order of dismissal.  Therefore, his claim is barred by the statute of

limitations.

ORDER

Claimant’s claim for additional compensation benefits is barred by the statute of

limitations.  Therefore, his claim for additional compensation benefits is hereby denied and

dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $357.65.
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IT IS SO ORDERED.

                                                                         
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

 


