
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F607026

HERBERT AYERS, Employee  CLAIMANT

TYSON POULTRY, INC., Employer  RESPONDENT #1

SECOND INJURY FUND, Carrier RESPONDENT #2

OPINION FILED FEBRUARY 6, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by MARK FREEMAN, Attorney, Fayetteville, Arkansas.

Respondent #2 represented by DAVID SIMMONS, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On January 10, 2013, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on November 13, 2012,

and a pre-hearing order was filed on November 15, 2012.   A copy of the pre-hearing order

has been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior opinion is final.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Respondent #2's entitlement to credit for overpayment or claimant’s entitlement

to additional payments from respondent #2.

The claimant contends he has been underpaid in that the Fund has taken credit for

amounts paid to claimant by the employer, Tyson Foods.  Claimant should be entitled to

additional benefits to which he will prove at the hearing in this matter.
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Respondent #2's contentions are set forth in its letter and attachments dated

October 25, 2012 which is attached to Commission’s Exhibit #1 as Exhibit #1.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on November 13, 2012, and contained in a pre-hearing order filed November

15, 2012, are hereby accepted as fact.

2.    Respondent #2 has overpaid claimant benefits in the amount of $3,298.50 and

is entitled to a credit in that amount.  Respondent #2 will recoup this credit by reducing

claimant’s benefits in the amount of $25.00 per week ($50.00 per biweekly check).

3.   Claimant has failed to prove by a preponderance of the evidence that he was

underpaid benefits by respondent #2 or that respondent #2 is estopped from receiving a

credit.

4.   All other issues are hereby reserved.  

FACTUAL BACKGROUND

Following claimant’s compensable injury, respondent #2 was made a party to this

claim.  Respondent #2 initially accepted liability for paying claimant permanent partial

disability benefits in an amount equal to 15% to the body as a whole based upon wage

loss disability.  These benefits were paid in 2009.  Claimant subsequently filed a claim

contending that he was permanently totally disabled.  In an opinion filed December 17,

2009, this administrative law judge found that claimant was permanently totally disabled
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and this opinion was affirmed and adopted by the Full Commission in an opinion filed

September 27, 2010.  Since that time respondent #2 has paid claimant permanent total

disability benefits on a bi-weekly basis.  Respondent #2 has filed this claim contending that

it overpaid claimant compensation benefits and is requesting a credit.  In response,

claimant contends that respondent #2 underpaid benefits and that respondent #2 is

estopped from receiving a credit.

ADJUDICATION

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that respondent #2 overpaid claimant compensation benefits

in the amount of $3,298.50 and is entitled to a credit for that amount which shall be

recovered by reduction of claimant’s benefits in the amount of $25.00 per week until those

benefits have been recouped.

Testifying at the hearing on behalf of respondent #2 was Lisa Underwood who

works for the Special Funds Division as a claims manager.  Underwood currently handles

claims for both the Trust Fund and the Second Injury Fund.    Underwood testified that she

has managed the claimant’s compensation claim.  After respondent #2 chose not to appeal

the Full Commission’s decision finding that claimant was permanently totally disabled, she

calculated the amount owed to the claimant from the date of the administrative law judge’s

opinion of December 17, 2009 through the estimated date claimant would receive his

check.  After that initial check, claimant has been paid benefits on a bi-weekly basis.

Underwood testified that a mistake occurred when she originally calculated interest.

Underwood testified that the spreadsheet she was using at that time was compounding

interest on a weekly basis instead of a yearly basis.  This resulted in an overpayment of

$3,278.50.  Underwood testified that there was a subsequent overpayment in the

additional amount of $20.00 for a total overpayment of $3,298.50.  Underwood’s
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calculations are set out in detail in a letter and spreadsheet submitted into evidence.

I find that the testimony of Underwood is credible and entitled to great weight.  Her

testimony is supported by the calculations contained in her letter and report of August 19,

2011.  Based upon this report and the testimony of Underwood, I find that respondent #2

overpaid claimant benefits in the amount of $3,298.50 and respondent #2 is entitled to a

credit in that amount.

Respondent #2 is agreeable to recouping this credit by reducing claimant’s weekly

benefits in the amount of $25.00 which according to Underwood would take approximately

66 biweekly pay periods.  I find that this is a reasonable method to recouping the

overpayment.  Accordingly, respondent #2 is authorized to reduce claimant’s weekly

benefits in the amount of $25.00 per week until its credit of $3,298.50 has been recovered.

In response to respondent #2's claim that it was entitled to a credit, claimant

contended that respondent #2 actually underpaid benefits.  I note that claimant has offered

no evidence that he was underpaid benefits by respondent #2; therefore, I find that

claimant has failed to meet his burden of proving by a preponderance of the evidence that

he has been underpaid by respondent #2.

Claimant also relies upon the doctrines of fairness and estoppel with regard to

respondent #2's request for a credit.  The elements of estoppel were discussed by the

Court in Snow v. Alcoa, 15 Ark. App. 205, 691 S.W. 2d 194 (1985).  Those elements are

as follows:

(1) The party to be estopped must know the facts;

(2) The party to be estopped must intend his or her
conduct to be acted upon or must act so that the
party asserting the estoppel has the right to believe
the other party so intended;

(3) The party asserting the estoppel must be ignorant
of the true facts; and

(4) The party asserting the estoppel must rely on the
other party’s conduct to his or her injury.
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In the present case, I find that the doctrine of estoppel does not apply.  First, there

is no evidence that respondent #2, the party to be estopped, was aware of the facts.

Underwood testified at the hearing that it was only after she went back and evaluated the

claimant’s payments that she discovered that the spreadsheet had incorrectly calculated

interest on a weekly basis as opposed to a yearly basis.  Thus, Underwood and

respondent #2 were not aware of the facts as required by estoppel.  Having found that the

first element of estoppel is not present, it is not necessary to address the remaining

elements.

Claimant also contends that his benefits should not be reduced because he is

currently drawing social security disability benefits and social security takes an offset for

workers’ compensation benefits.  First, I note that claimant has cited no authority indicating

that a claimant’s drawing of social security benefits may or may not affect the amount he

is entitled to under Arkansas workers’ compensation law.  Arkansas workers’

compensation benefits are not dependent in any way upon the amount claimant draws

from social security.  Furthermore, as correctly noted by Underwood at the hearing, the

credit in this case is for excess interest paid, not the amount of benefits themselves.

In short, claimant has failed to prove that respondent #2 is not entitled to a credit

based upon any offset which may be taken by social security.

ORDER

Respondent #2 has proven by a preponderance of the evidence that it overpaid

claimant interest in the amount of $3,298.50 and is entitled to a credit in that amount.

Respondent #2 will recoup this overpayment by reducing claimant’s check in the amount

of $25.00 per week for approximately 66 pay periods.

IT IS SO ORDERED.
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GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


