
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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VERNA ALDERSON, Employee  CLAIMANT

WAL-MART ASSOCIATES, Employer  RESPONDENT

CLAIMS MANAGEMENT, INC., Carrier/TPA RESPONDENT

OPINION FILED AUGUST 5, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On July 10, 2013, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on May 15, 2013, and a pre-hearing

order was filed on May 16, 2013.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to her left foot and elbow.

4.   The claimant was earning sufficient wages to entitle her to compensation at the

weekly rates of $382.00 for total disability benefits and $286.00 for permanent partial

disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment from Dr. Pleimann.
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The claimant contends she is entitled to additional medical treatment from Dr.

Pleimann which has been denied.

The respondents contend that claimant is not entitled to additional treatment from

Dr. Pleimann.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on May 15, 2013, and contained in a pre-hearing order filed May 16, 2013, are

hereby accepted as fact.

2.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to additional medical treatment from Dr. Pleimann.

FACTUAL BACKGROUND

The claimant began working for respondent in 1999. Claimant suffered an

admittedly compensable injury to her left foot on September 8, 2011.  On that date the

claimant was on a ladder placing boxes on a shelf in a freezer when one of the boxes

began to fall towards a co-employee.  As claimant tried to grab the box before it hit the co-

employee she lost her balance and fell off the ladder, injuring her left heel and ankle.

Claimant was sent for medical treatment from Dr. Berestnev on September 9, 2011.

Dr. Berestnev diagnosed claimant’s condition as a left heel fracture, left lateral malleolus

injury, and left ankle sprain.  Dr. Berestnev’s treatment included an Ace wrap, a moon boot,

a CT scan, crutches, and medication.  He also indicated that claimant should be non-
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weight bearing.  Finally, Dr. Berestnev also referred claimant to an orthopaedist for an

evaluation.  

Claimant was evaluated by Dr. Pleimann, an orthopaedic surgeon, on September

12, 2011.  Dr. Pleimann diagnosed claimant’s condition as a left ankle medial malleolus

and calcaneus fractures.  He indicated that claimant would have to be non-weight bearing

for eight to ten weeks and wear a boot.  He took claimant off work completely for two

weeks in order to allow her to elevate her foot and put ice on it.  Claimant was also

instructed to use a walker.

Medical records from Dr. Pleimann indicate that claimant’s medical condition slowly

improved.  Dr. Pleimann at one point prescribed claimant a wheelchair and allowed

claimant to return to sitting work only.  Dr. Pleimann treated claimant with medication and

physical therapy.

On December 14, 2011 Dr. Pleimann indicated that claimant should continue

performing her physical therapy and indicated that at some point he would start weaning

claimant out of her boot at both home and work.  On January 23, 2012, Dr. Pleimann

indicated that claimant could work on her feet for 15 minutes every hour at work but

otherwise she needed to sit.  In a report dated February 20, 2012, Dr. Pleimann indicated

that claimant could be on her feet for up to 30 minutes out of every hour and that she did

not have to use her boot at work.  

On March 19, 2012, Dr. Pleimann noted that while claimant was still limited in terms

of range of motion and still suffered from some swelling and pain, he would allow claimant

to return to work at her regular work duties and “see how it responds.”  In his final report

dated May 21, 2012, Dr. Pleimann stated that claimant had reached maximum medical

improvement and assigned her a permanent physical impairment rating in an amount equal

to 15% to the lower extremity or 6% to the body as a whole which was accepted and paid

by respondent.
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Claimant has filed this claim contending that she is entitled to additional medical

treatment from Dr. Pleimann.  Specifically, claimant is requesting to be allowed to return

to Dr. Pleimann for an evaluation.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that she

is entitled to additional medical treatment.  Dalton v. Allen Engineering Co., 66 Ark. App.

201, 989 S.W. 2d 543 (1999).  After reviewing the evidence in this case impartially, without

giving the benefit of the doubt to either party, I find that claimant has met her burden of

proof.

While Dr. Pleimann did indicate in his report of May 21, 2012 that claimant had

reached maximum medical improvement and he assigned claimant a permanent physical

impairment rating, it is also clear from reviewing Dr. Pleimann’s reports that he was of the

opinion that claimant would likely need additional medical treatment for this compensable

injury in the future.  In his report of March 19, 2012, Dr. Pleimann stated:

I certainly think she is at significant risk for post-
traumatic subtalar arthritis that might necessitate
a subtalar fusion, but I do not think she is at the
point that we need to worry about that in the near
future.  I will see her in 2 months.  If she is getting
along reasonably well, I am going to release her
with the caveat that she is at high risk for need
for future intervention, possibly with injections or
subtalar fusion. (Emphasis added.)

When claimant returned to Dr. Pleimann on May 21, 2012, he did indicate that

claimant had reached maximum medical improvement.  However, he also indicated that

claimant was at “significant risk” for long-term problems relating to her foot.  

She has reached maximum medical improvement
and I am going to release her from care today.  We
have discussed at length that these injuries, specifically
her calcaneus fractures, are associated with long-term
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sequelae including intermittent and persistent pain as
well as post-traumatic arthritis.  If she were to develop
arthritis in the subtalar joint it would without a doubt be
related to this injury.  Her potential necessary treatments
in the future could include bracing, injections or even
surgical intervention in the form of a subtalar arthrodesis.
At this time, I am going to release her at regular work
duties without restriction.  I have told her it is my advice
that she needs to understand that she is at significant
risk for long-term problems with her foot due to her
calcaneus fracture and that these may require some
significant expenses in terms of bracing, injections, and
surgery in the future.  (Emphasis added.)

Based upon the opinion of Dr. Pleimann that claimant was at “significant risk” for

future problems involving her foot, I find that claimant has met her burden of proving by a

preponderance of the evidence that she is entitled to return to Dr. Pleimann for additional

medical treatment.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is entitled to additional medical treatment from Dr. Pleimann.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4). 

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $225.40.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


