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Little Rock, Arkansas.

Respondent # 2 represented by the HONORABLE DAVID L. PAKE, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to additional workers’ compensation benefits.  On March 25, 2013, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.  

The testimony of Jimmy R. Cross, along with the April 30, 2013, deposition of the

claimant, coupled with medical reports and other documents comprise the record in this claim. 
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Further, Mr. Brent Cross, the claimant’s son, was available to testify during the July 22, 2013,

hearing.  The parties stipulated that if called to testify, the testimony of Brent Cross would reflect

his observation of the claimant’s general situation.

DISCUSSION

Jimmy Ray Cross, the claimant, with a date of birth of July 5, 1963, has a 12th grade 

education.  The claimant also testified that while in the National Guard he took some college

courses.  The claimant resides at 87 Whitehorse Mountain Road, Hardy, Arkansas.  The claimant

maintains that he had been employed by respondent-employer for five (5) years at the time of his

October 9, 1991, compensable injury.

The claimant testified that he worked as a distributor operator for respondent-employer. 

In describing the mechanics of his October 9, 1991, accidental injury, the claimant testified:

     Sir, I was - - that morning I got called to run one of the mowers,
sir.

     And we went out to our mowing site and one of the tractors got
stuck, sir.  And I was pulling the stuck tractor out of the ditch, sir,
and when I come up on the highway, which we had our drive - - I
mean, which we had our flagger and the crew cab there, sir, and the
signs up and everything.  Whenever I come up on the highway with
the tractor sir, and come up over the yellow line and come back
over the yellow line - - and when - - my tractor come over the
yellow line facing this way, the eighteen-wheeler was coming just
so fast, sir, out of nowhere and hit the front of my tractor at a
eighty-degree angle, and it twisted me, sir.  And that’s basically of
how it happened, sir. (T. 16).

 The claimant acknowledged that the injury he sustained from the October 9, 1991, accident was

primarily to his back.  The claimant did not undergo surgical treatment in connection with the

back injury.  The claimant was seen by Dr. Ramone Lopez.  The claimant reached the end of his
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healing period as of February 22, 1993, and was assessed with a 5% permanent physical

impairment to the body as a whole as a result of the compensable October 9, 1991, back injury.

The claimant disputes that he was paid additional indemnity to correspond with a 5%

wage loss disability accepted by respondent #1.  Regarding the afore, the claimant’s testimony

reflects:

     I don’t know what they - - sir, I know I got a check for two
years, right at a year or two years.  But on the percentage - - they
make (met) me out to try to pay that, sir, at King Catfish, but I
didn’t take the money.  And I got a lawyer from there, and that’s
where I’ve been at every since this time, sir. 

*          *          *

     Well, in our deposition, sir, it shows in there where they - -
where - - I know they paid me two years on the checks, sir, on
something.  But, then, they met with me to try to pay me seven
thousand five hundred dollars, ($7,500.00), there at King Catfish,
and I turned that down and I think that was towards my five
percent, sir. (T. 18).

The claimant maintains that the above two-year payment of indemnity benefits by respondent #1

occurred prior to his release by the doctor.  The claimant offered:

     No, no, not after I was released from the doctor, sir.  Up to the
point where they said that - - that I wasn’t hurt, sir.  They paid me
about a year, year and a half; I was getting them checks.  But then,
they - - had me seeing a psychiatrist in Memphis, sir, and I was
seeing this psychiatrist.  And then, they called me and wanted to
meet me up at the King Catfish up here, sir.  And I met them up
there. (T. 18-19).

The claimant testified that he continues to receive medial treatment in connection with his

compensable back injury under the care of Dr. Bradley Bibb in Ash Flat.  In describing the nature

of the medical treatment he is receiving under the care of Dr. Bibb, the claimant testified:
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     He is giving me medications for my everyday life, sir, keeping
my function going and he has me going to a pain management
program, sir. (T. 21).

The testimony of the claimant reflects that Medicare is now paying for his current treatment.  The

claimant estimates that respondent #1 stopped paying for his medical treatment “about the second

year” after his October 9, 1991, injury.  The claimant continued, regarding the afore:

     Yes, sir.  After that, sir, in all about four or five years.  I don’t
know, God let us make it until I got my Social Security started, sir. 
It was about three or four years after that before I got my Social
Security started. (T. 21). 

The claimant testified that he has not worked any place since the October 9, 1991,

accident.  The claimant offered that he had been receiving Social Security Disability benefits for

“probably fourteen years”.  The claimant testified that his award of Social Security Disability

benefits was due to his low back injury of October 9, 1991.  The claimant now receives $870.00,

per month in Social Security Disability benefits.  As to his efforts to return to work following his

release to do so by Dr. Lopez, the claimant testified:

     Sir, back when that happened, I begged my employers to keep
me, to work me, any kind of way or anything they could do, sir.  If
there was anything that I could support my family back then, if I
could work, I would try to work.  I wasn’t able, but I did try, sir.
(T. 24).

The claimant offered regarding his attempts to go back to work:

     Oh, a couple of times, sir.  And me and the foreman was real
close, he tried all he could, but there wasn’t - - even with the doctor
saying that I went back, they wouldn’t hire me back, sir.  I tried
that twice. 
(T. 24).

The claimant concedes that the only place he tried to find work was back with his former
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employer, respondent #1:

     Yes, sir.  When I got to seeing this psychiatrist in Memphis, sir,
and I stayed under his care for a good while.  And I never did see
another - - you know, I haven’t - - I didn’t look for no other job at
that time, sir.  I wasn’t able to look for a job; so, I didn’t. (T. 24).

The claimant elaborated on the medical treatment he received under the care of the above-

mentioned psychiatrist:

     Sir, that psychiatrist had me on lithium.  He had me on so much
psychotic stuff that I didn’t know what all he had me on, but I got
out from under this doctor’s care.  I was going to that psychiatrist
for about five years, sir.  I was under Dr. Tommie Channon, I think
was her name.  She sent me to this psychiatrist because they was
thinking it was in my head or vocabulary.  I was supposed to have
some vocabulary or something, I don’t know.  But anyway, they
sent me to a psychiatrist and I was under him for about five - - for
about four or five years, sir, and he treated me with all this
medication.  And they - - you know, when they met me out to try to
give me that seven thousand five hundred dollars, and I turned that
down, sir, and then, that’s when it went blank, sir.  I never did hear
from nobody no more and I got a lawyer, James, Mr. James. (T. 24-
25). 

The claimant identified his physical complaints from the October 9, 1991, compensable

injury that prevents him from gainful employment:

     Sir, I hurt so bad, sir.  And my left side weakens out on me and
I stumble, and I could fall.  And sometimes, I just hurt so bad, I
can’t hardly do anything.  And I work off my right side.  What
work I do do, sir, getting around and everything, I do it off my right
side.  Wouldn’t nobody want to hire me, sir, with the situation I’m
in. (T. 25-26).

The claimant continued:

     I would like just to say, sir, I don’t really know, I just know or I
thought that was supposed to be a thing - - I don’t know, I just
know I’m in a situation, sir, and I don’t know why the reports are
showing all of this negative that they send me, normals and this
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and that, when I’m in the situation that I’m in, sir.  And that’s why,
I think, they took the route, what they did, sent me to the
psychiatrist, and not wanting me - - but, sir, at the same time, I am
hurt this way, sir.  And then, I would just like to add, sir, that this 
is real on me, sir, and there is nothing fake about it and I tried all I
could to do - - to get where I’m at now, sir, to get this hearing. (T.
26).

During cross-examination, the claimant elaborated on his efforts to return to work for

respondent #1 following his October 9, 1991, compensable injury:

     I believe it was.  I know it was twice, sir.  I know one time I
went to them, sir, and they told me to go back to the house with
some restrictions and I spoke to them again. I went back to the
foreman. 

     No, sir, I went and showed up.

     I walked in there and spoke with them just like I’m speaking to
you. 

     As a matter-of-fact, one time he drove me around in the truck,
and the foreman did, and we just talked about everything, you
know, about when the accident happened, and he was hoping that I
could go back with him his-self. (T. 28).

The claimant offered that he did provide respondent #1 with a work-release/paper from Dr.

Tonymon.   The claimant concedes that he did not look for work with any employer other than

respondent #1.  The claimant acknowledged that during his April 30, 2013, deposition, he

testified that he had skills that he learned in the National Guard. The claimant acknowledged

that he never attended college, however offered that in his testimony regarding his education he

was speaking of college courses in the National Guard.  

The claimant maintains that the unit that he was in told him that the course was a college

course.  As to whether he got any college credit for the course, the claimant’s testimony reflects:
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     Yes, there should be some.  I never seen it.  Supposed to be
toward my college credit in the National Guard; that way I could
help my rank up.  That’s what I was doing it for, was to move my
rank up.  It was college, sir. (T. 31).

The claimant acknowledged that he relayed that he did not read well on some of the forms and

documents he completed in connection with the present claim.  The claimant offered, regarding

the afore:

     Well, some words I can’t read but, I can read, basically, what
I’m - - you know - - you know , up to twelfth grade, sir.

     I’m not really real smart with vocabulary. (T. 32).

The claimant acknowledged that during his deposition, he described his hobbies as

sometimes sitting around all day long and working crossword puzzles out of a book for more

than seven (7) years.  Regarding his proficiency at the afore, the claimant added:

     Well sir, they be - - they be’s - - that’s them dollar crossword
puzzles and when I do get them, I get the ones - - they got the ones
with some complicated ones and they’ve got some that’s not.  And
the ones that I’ve got is the real, like the first graders can get.  I
mean, you know, it’s not the real complicated ones, sir. (T. 38).

In addition to his crossword puzzles, the claimant testified that during a typical day he also does 

his chores, to included feeding the chickens, washing dishes and helping around the house.  The 

claimant added:

     Sir, basically, anything that I could do, sir.  I do some drying. 
Basically, sir, if there is anything I can help my wife with, and if I
can do it off my right side, you think of it, I’m trying to do it. (T.
44).

The claimant’s testimony reflects that he does pretty well most days.  The claimant noted that he 

walks some and does some exercise to keep active, probably three or four days out of a week.  



8

The claimant added, regarding his walking:

     Yes, sir.  Now, the walking now, it ain’t like walking - - you
know what I’m saying, it’s just walking a little bit and then back. 
Just spending time with my grandbaby talking and at the same time
I’m getting exercise. (T. 46). 

The claimant testified that the first doctor he saw after his injury was Dr. Lopez, who was

located in Forrest City, and that he remained under his care for three to four months.  After

treating with Dr. Lopez, the claimant’s testimony reflects that he was seen by Dr. Kaplan.  The

claimant continued:

     And from him, from Dr. Kaplan, I seen a doctor in Little Rock. 
And from Little Rock, from that doctor from Little Rock, I seen the
psychiatrist. (T. 39).

The claimant explained that he saw Dr. Lopez, an orthopedic, in the emergency room.  The

claimant offered that his medical treatment under the care of Dr. Lopez was to be placed in

traction for 2-3 weeks in the hospital.  The claimant continued regarding the afore:

     Prescribed medication for me, he gave me crutches to walk on,
and he sent me to physical therapy, and from physical therapy and
crutches, he gave me a cane to walk on.  And that’s what he did for
me sir.  Then, he had me see this one doctor, Kaplan.  And how I
ended up seeing that doctor in Little Rock, sir, I called your office
and asked you, could you find this lady, Joyce Phillips, she sued to
work for the Highway Department, and she’s the one that took me
to that doctor.  In between that time, I was seeing Dr. Kaplan and
that, and she wanted to take me to a doctor in Little Rock that you -
- (T. 39-40). 

The claimant testified that Dr. Kaplan is a neurosurgeon in Memphis.  The claimant’s testimony

reflects that he treated with Dr. Kaplan for up to 4 months.  In describing his medical treatment

while under the care of Dr. Kaplan, the claimant testified:

     He gave me mediation and, sir, really he didn’t do anything for
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me, sir.  He supposed to have sent me to a vocational - - he
supposed to gave me some vocabulary training. (T. 40). 

After Dr. Kaplan, the claimant testified that he was seen by Dr. Lamoureaux for seven (7) years.  

The claimant’s testimony reflects that he is not aware of Dr. Lamoureaux’s medical speciality,

only that he was a medical doctor.  As far as the medical treatment he received while under the

care of same, the claimant offered:

     Sir, he kept my daily life going on, sir.  Really to tell you the
truth about that doctor, sir, he didn’t do nothing but kill me.  He
had me strung out.  It’s in my deposition. 

     I say killed me, he had me strung out on all those medications,
and I was so strung out on it, sir, and he got busted and went to
rehab, and I had to go to rehab and I got back out and I’m with a
good doctor now, Dr. Bibbs, [sic].

*          *          *

     I was two days of getting my prescription when the doctor got
fired, you know, from the DEA, they shut him down and that’s
when I went to rehab, sir. (T. 42-43). 

    
Regarding the last time he went to the Highway Department to ask for his job back, the 

clamant testified:
     In ‘91.  When the accident happened, sir, three or four months
after the accident, I was up there trying to get my job back.  I took
the papers that the doctor gave me and I took the to the foreman. 
As soon as they told me to do that, I did it right then.  Probably
about four months, maybe five months after my accident, sir. (T.
46).

The claimant explained why he has not applied for work anywhere else:

     Sir, I haven’t applied anywhere else, sir.  I’ve been up under this
psychiatrist’s care, I was under the doctor’s care and if I had to go
and try to get a job with this cane and my hurtings and with this
paperwork that I’ve got, who’s going to hire me; no one.  I would
love to try to work at Wal-Mart if I could or anywhere.  I mean,
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I’m not mean.  I mean, I try my best to establish and get my daily
life going as well as I can, sir. (T. 47).

The claimant acknowledged that he has not been to Wal-Mart to ask for work.   The claimant

does not entirely attributes his use of a cane to a potential employer refusing to hire him, however

added:

     Not exactly the cane, sir, but with the lawsuit that I got going
with the State, like I said, I don’t lie to nobody; I will tell them
exactly what I’ve got going, and with that, nobody’s going to
bother with me. 

*          *          *

     No, I haven’t, sir, because I know I’m disabled and I really
couldn’t hold a full day’s job.  I might could work like Wal-Mart,
Wal-Mart hires handicaps. (T. 47-48).

The claimant maintains that at the time he requested his job back at the Highway Department in

1991, he was disabled.   Regarding the afore, the claimant offered:

     Yes, sir, I took what papers the doctor gave me.  I just didn’t go
telling the foreman, “Can I do this? I can do this.”  I took what
papers the doctor gave me and that’s what he sent me back home
with was my decision of what the doctor had.  Now, I tried.  I
mean, I tried that way, with my papers, sir, that the doctor gave me. 
I tried to show up.  I did show up. (T. 48-49).

The claimant acknowledged that during his deposition he testified that he could not afford

the gasoline to go to Mountain Home for his treatment, however that he did take his wife there

from time to time for medical treatment.  (T.51).  As to why he did not arrange to have his pain

management treatment on the same date in Mountain Home as he took his wife to for treatment,

the claimant responded:

     Well, sir, that just goes to show you how my thinking is, sir. 
Sir, I’m not the smartest man and at the time, my doctor he kind of
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brought that to my attention and that’s why I’m trying to do that
now that way when I go, we both can go. (T. 52).

The testimony of the claimant reflects that he was represented by Mr. Easley, a Forrest

City attorney, in connection with motor vehicle accident of October 9, 1991, where he was struck

by the truck as he was working.  In addition to the various doctors, the claimant acknowledged

that he was evaluated from a vocational standpoint by Mr. Bob White, who he saw one time at

the request of his attorney.  Regarding the recommendation of Mr. White, the claimant testified:

     Sir, I really don’t know what my recommendations were.  But at
that time - - at that time, that was - - my attorney knew this guy in
Little Rock, he knew Bob personally, and he set that appointment
up for me to go see him and that’s why I went to see him was
through my attorney what I thought, sir. 

     That’s what he said, sir.  He said he think that I was
overwhelmed and it looked like I had been over-treated, you know. 
Overwhelmed, sir I’m overwhelmed, I’ve been over-treated and
still ain’t nothing been - - I’m still on the cane hurting, and still got
this situation going on.  I’ve got a right to be overwhelmed, but not
overwhelmed like he’s thinking about.  (T. 53-54).

The claimant was questioned about the summary and conclusions of the October 20, 1993, report

vocational evaluation report of Mr. White, and offered regarding the actions he took in response

to the recommendations:

     Well, when I left him, when I left Bob White - - when I left Bob
White, I was seeing this other doctor and what he’s requesting
there, they was going to send me to a vocational - - I said
vocabulary, but it’s vocational.  They was going to send me to a
vocational some place to help me, sir.  That’s what I’m saying. 

*          *          *

     No, sir.  The doctor didn’t get me lined up to go.

     Well, I was under a doctor’s care; so, I couldn’t do it myself.
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     Because I’m seeing another doctor.  I’m under a doctor’s care. 
I’m under y’alls’ care at that time.  I’m under y’alls care,
workman’s comp’s care, and I had to do what y’all told me to do.
(T. 57-58).

The claimant continued:

     But I waited for that training and thought it was coming to me
in my heart.  I waited and waited for that training and it never came
to me.

     Well, no, sir, not like that, that it’s just going to show up out of
the blue, but that’s what they said in the papers.  They was going to
send me to this psychiatrist, from there, I was going to get some
vocational training and that’s what I was waiting on.  I seen that
psychiatrist five years, waiting, hoping I could go to a vocational
training.  I had no idea I could go to a vocation - - I mean, I’m not
smart.  I didn’t know, sir.  That’s what I did. (T. 59).

The claimant acknowledged that he did not pursue vocational training on his own.  The claimant

maintains that he was waiting for respondent #1 to provide the training.  The claimant added:

     I was needing help.  I was hoping I could get some help.  When
y’all told me to go to the psychiatrist, I did.  And vocational
training was supposed to come in behind that.  I waited for that, sir,
and it never come. 

     She sent me to the psychiatrist and, basically, when they tried to
give me that money, I turned it down and it went blank, sir.  That’s
where it is now. (T. 60). 

The claimant denies that he has had any other accidents since the October 9, 1991, work-

related accident.  The claimant testified that he received a prior work-related injury when he

caught a falling tree, explaining:

     Sir, we were cutting these trees down, sir.  And there was three
or four other guys that was cutting these trees, sir.  And the tree
kicked back some kind of way, sir, and some more trees held this
three and I was kind of in the front part and I just helped.  The tree
was holding it and I was holding it, too.  And everybody got out of
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the way and the trees were holding most of the weight and when
they got out of the way, I got out of the way.  

     No, sir, I was not hurt, sir.  They took me to the doctor, sir, and
the doctor said I was good.  I didn’t miss no work out of that at all,
sir. 
(T. 76-77).

During cross-examination by respondent #2, the claimant testified that he stands by the

number of hours of college credit that he relayed to Mr. White, as reflected the vocational

rehabilitation evaluation report of same.  The claimant asserts that when he returned to

respondent #1 following his accident, he was seeking the same job as he had before the accident. 

The claimant maintains that when he returned to respondent #1 he did not have to tell of his

limitation, but rather furnished a document with his limitations.  The claimant testified regarding

his recollection of the limitations on the document:

     I think I might be able to lift up to fifty pounds, that I can flag
traffic; there was a few things in there, sir, I do know, sir. (T. 83). 

The claimant acknowledged that in a July 20, 1992, report Dr. Tonymon relayed that the

claimant did not have any permanent partial impairment rating for the slight disc bulge and spine

pain.  The claimant concedes that the afore report of Dr. Tonymon reflected regarding him:

“I feel like he should be able to return to gainful employment using
good body mechanics and a safety belt and help lifting heavy
objects.  He can flag traffic, lift up to fifty pounds, drive a tractor,
drive a dump truck, and do the other job duties outlined on your
release-to-return-to-work form as long as he uses a safety belt and
good body mechanics.” (T. 83).

The claimant testified regarding the response of his supervisor, Jimmy Bryant, at respondent #1
upon being furnished the July 20, 1992, report of Dr. Tonymon:

     All of what you just said, I handed him the paper and that was
all on the paper.  He read every bit of that, sir.
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     He told me to go back to the house.  He could not use me in
these restrictions, is exactly what he said to me. (T. 84). 

  The testimony of the claimant reflects that he smokes marijuana “probably about twice a 

month” to address his pain complaint.(T. 73; 88).  In addressing the legality of the afore, the

claimant offered:

     Well, it is against the law and it’s according on the way you
look at it.  I can either be strung out on this and that through the
doctors legally, or I can smoke marijuana and try to be just a little
unlegal.  I got my choices. 

     Well, I don’t consider it to be illegal, no, sir. (T. 89).

The claimant now uses a cane, and testified that he has used it since his October 9, 1991,

compensable injury.  As to his ability to walk normally without the cane, the claimant offered:

     Sir, I have a big limp, I have a limp.  I can walk without my
cane, but I put all my weight on my right side; so much weight of
it, and then, so much is on my left side, sir. (T. 89-90).

The claimant maintains that if he walked without the cane:

     I could get to hurting and it would fall out from under me, I
would fall. 

     And I would fall, sir.  My leg would give out from under me
and I would fall. (T. 90).

The claimant was questioned about the contents and observations reflected in a April 7, 1993,

report of Dr. Kaplan, which was also discussed during the April 30, 2013, deposition:

“His limp on the lower-left extremity was variable.  In fact, the
limp was nonexistent when he was leaving our office.” (R2X1, p.
13). 

The claimant responded regarding the above:

     That’s what he’s saying, that’s what he’s saying, at the same
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time, sir - - (T. 91).
 
The claimant maintains that the motor vehicle accident cited in the September 12, 1996, medical

report of Dr. Surinder did not occur to him.  The claimant disputes any observations of him listed

the September 12, 1996, report:

     Well, sir, I didn’t see that doctor for that.  I seen that doctor one
time for my - - I seen that doctor one time, sir, and what was that
for? (T. 91).

The claimant acknowledged that the social security number cited in the report is indeed his social

security number. (T. 91-92).  The claimant’s testimony reflects:

     Yes, sir.  But - - and at that time, I thought my father was seeing
him in an accident and I was seeing him for my hepatitis and I was
taking my dad to this doctor.  But I never seen this doctor none
whatsoever over anything else, but for my hepatitis. (T. 92). 

The claimant explained:

     No, sir, but - - we talked, I spoke to my dad about the doctor,
about me seeing this doctor - - and they got him confused - - they -
- he’s got him confused with me or something, because I did not
see no doctor over no accident, sir. (T. 94). 

The claimant acknowledged that at the time of his accident on October 9, 1991, he

underwent diagnostic tests, to include CT scans, MRIs, and even a myelogram.  The claimant

concedes that the test results were essentially normal.   The claimant further acknowledged that

he was referred to a psychiatrist because the pain that he was experiencing could not be verified

on the diagnostic tests.  The claimant conveyed the afore during his April 30, 2013, deposition.

(R1#3).  

While confirming that he was advised by Mr. Bob White back at the time of the 1993

vocational evaluation to seek rehabilitation and go back to work, the claimant added:
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     Yes, sir, and my understanding that’s what I was waiting on. 
That is what I said earlier, I waited with that psychiatrist for years
hoping to go to vocational school. (T. 97).

The claimant was sent for the vocational evaluation by Mr. Easley, who was his attorney in

Forrest City.  The claimant disputes that he sat waiting for someone to knock on his door and

offer him vocational rehabilitation:

     No sir, I’m waiting - - I’m waiting on y’all to decide - - I’m
under y’alls’ - - I feel like I was under y’alls care at that time and I
was waiting on y’all.  What I’m saying is that I was seeing y’alls’
doctors a that time. (T. 97). 

The claimant concedes that he was represented by an attorney, Mr. Easley, at the time the

vocational evaluation was performed.  The claimant added:

     Yes, sir, but I have workman’s - - I was still - - workman’s
comp was still paying me, sir. (T. 98).

The claimant’s testimony reflects that he did not instruct Mr. Easley to make a claim for

vocational rehabilitation on his behalf.  The claimant added:

     No, sir, but what I was told to do is to do what they - - what
y’all told me to do and I did exactly what y’all told me to do, not
my lawyer.  To go to see a psychiatrist and from the psychiatrist, I
was supposed to be going into a vocabulary - - vocational training,
sir. (T. 98).

The claimant testified about the directions he was provided by his attorney:

     He told me to do what y’all told me to do and I did, sir.  That’s
what my attorney advised me to do; to do what y’all told me to do
and that’s what I did, sir. (T. 98). 

The claimant maintains that it was his understanding from his attorney that he would be getting

the vocational rehabilitation training from respondent #1.  

The claimant testified that during the June 1996, period he was under the care of the
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psychiatrist.  As to indications in the report of the psychiatrist of a lack of motivation on his part,

the claimant conceded:

     I probably wasn’t motivated, sir.  With my pain and all that
medication, I probably wasn’t motivated at all.  (T. 101).

The claimant acknowledged the accuracy of a January 27, 2005, medical report that he smoked

marijuana every day. (T. 101).

The claimant testified that he has seen Dr. Bibb for the last four or five years.  The

testimony reflects that in a report of May 13, 2010, Dr. Bibb discussed with the claimant his

medication, which included Tramadol for back pain.  The claimant testified that he had a

discussion with Dr. Bibb about a problem with overuse of pain medication. (T. 103-104). 

In a November 2, 2010, report Dr. Bibb relayed that the claimant had not had any pain

management because there was an MRI done that did not show any disc problem.  The claimant

testified:

     I remember Dr. Bibb telling me this, that I had a herniated disc
and some bulged discs, and that we did need to see a pain specialist
- - I need to see a pain management.  He didn’t tell me that I didn’t
need to see one; he’s the one that got me hooked up as he does
now. (T. 105). 

The claimant concede that the doctors have not pinpointed the source of his back and leg pain.

The claimant elaborated on resentment to the Statute of Limitations being raised during

his April 30, 2013, deposition, by respondents:

     Well, kind of just what you said.  I’ve been waiting all this long,
sir.  I’m hurt, sir.  I’m hurt and I’m really hurting with this and on
the cane.  I’m not faking this, like a lot of people probably would. 
That’s your job to do that, I understanding that.  But, sir, that hurt
my feelings for you to say, “Statute of Limitations” and I’m trying
my best to get to y’all.  I’ve been trying [to] get to have my hearing
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here all this time, sir. 

*          *          *

     I didn’t mean it, I just kind of spoke from my heart at that time,
and I didn’t mean - - 

*          *          *

     Just kind of what I just said, sir.  I’ve waited - - I’m really hurt,
sir, and I’ve been waiting all this time, sir.  I’ve had two lawyers
that didn’t do anything, and I’ve tried my best to have my hearings
with y’all, and I’m just now trying to, sir.  Then, you say, “Statute
of Limitations,” that would hurt anybody’s feelings, sir.  I know
it’s not you saying it, that’s your job, your work or whatever, I
mean, the state policy, whatever, but that’s the reason, sir. (T. 107-
108).

Administratively, the claimant acknowledged that he has had several attorneys in his

claim, Mr. Easley, Mr. Jerry James, and Mr. Michael White.  In correspondence of 2006, Mr.

James informed the claimant that he was retiring and provided the names of other attorneys that

the claimant might consider.  The claimant did not see any other attorney between his contacts

with Mr. James and Mr. White.  The testimony of the claimant reflects that he does not know

how Mr. White got out the case:

     I don’t know.  I had him, sir, and I don’t know what did happen
there.  I called him and we spoke on the phone regularly, but he
never did - - he’s telling me he was doing this, that he’s filing my
paperwork, that he did this and that, but I never got no copies.  And
after then, sir, he wouldn’t even answer my phone call.  And how I
got him on the phone is, my wife called as another client and I
tricked him on the phone to talk to him to let him know it was me,
because he wouldn’t answer my calls. 

     And then, from that, sir, he said he was going to resign from my
case. 

     No, sir.  He didn’t send me nothing.  Honest to God, I called his
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office to try to get all my papers that I sent him.  He has some from
Joyce Phillips that I wish y’all could get and read, and that was
kind of an important piece of paper and a couple of other things. 
But I never could get them from him, sir.  He never did send the,
let him know anything, and he ain’t let me know anything, sir, and
I don’t know why.  (T. 110-111).

After Mr. White removed himself from the claim, the testimony of the claimant reflects:

     Sir, whenever Mike White let me go, I broke down in tears.  I
got in the phone book, couldn’t find anybody.  My son went and
got on the computer and he got me probably fifteen to twenty
workman’s comp lawyers and I called all them lawyer and
wouldn’t none of them help me. (Witness crying.) (T. 111).

The claimant has not had the services of an attorney since Mr. White.

The claimant testified that he is aware of the AR-C Forms, and how to file his claims. 

The testimony of the claimant reflects that when he was first injured on October 9, 1991, he was

taken to the hospital and respondent #1 instituted the payment of workers’ compensation benefits

in connection with his injuries growing out of the accident.  The claimant acknowledged that at

one point he stopped receiving benefits.  Additionally, the claimant acknowledged receiving a

letter from the respondent #1, advising him that the last benefit paid in connection with his

October 9, 1991, claim was in January 1994.  

The claimant’s testimony reflects from the 1994 date a claim, Form AR-C, was not filed

on his behalf until that filed by Mr. James, which was accompanied by a cover letter of October

25, 2002.  The claimant noted regarding the afore:

     I didn’t see it until you showed me, sir.  Whenever he did that I
didn’t know what he was filing for or anything , sir.  He just got
my case and he did what he did.  I don’t know what he filed for,
sir. 
(T. 113).
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The claimant concedes that nothing was filed between his receipt of notice of the January 1994,

notice from the Public Employee Claim of last payment of compensation and the Form AR-C of

on or about October 25, 2002.  The claimant testified, regarding the afore:

     That could be correct, sir.  Because whenever I turned them
down, whenever I turned them down - - whenever I met with them
and turned down that seven thousand five hundred dollars, I told
them that I was going to get an attorney and that’s when I got
James - - James come in the picture - - that’s when James come in. 

     And what he did, I don’t know what forms he filled out, sir. 
Like I was telling you, I don’t know what he - - (T. 113). 

The testimony of the claimant reflects that while no other claim form was filed between 1994 and

2002, in connection with the October 9, 1991, injury, he was also seeing a psychiatrist at the

time.   In terms of the distinction between initial benefits and additional benefits on the Form

AR-C, the claimant offered:

     I still don’t really understand that, sir.  Additionally, I thought
whenever I filed my form out, I thought I was supposed to been
asking for additional benefits.  I didn’t know I supposed to be
asking for that, and that’s why I said benefits.  (T. 114).

At the time of the filing of the first Form AR-C, on or about October 25, 2002, the claimant was

represented by an attorney.  The claimant filed another Form AR-C on July 25, 2012, on his own

behalf in connection with the October 9, 1991, accident, checking one block under the additional

benefits section.  The afore block checked by the claimant was for permanent disability.  The

claimant did not indicate a claim for permanent total disability benefits under the initial benefits

section of the July 25, 2012, Form AR-C.

The claimant acknowledged that he had already received some permanent disability

benefit in connection with the October 9, 1991, injury in the form of indemnity benefits to
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correspond with the 5% whole body impairment rating.  The claimant denies receiving additional

indemnity benefits to correspond with a 5% wage loss.  Regarding the afore, the claimant

asserted:

     No sir, that’s why I told you they met me out, sir.  And, I think
that’s what that was going to be for.  It was for that and I didn’t
accept it, sir. (T. 116).

The testimony of the claimant reflects that a couple of years after he started receiving

Social Security disability benefits all of his medical bills were paid by Medicare.  As to whether

he ever submitted any medical bills to respondent #1 after Medicare commenced the payment of

same, the claimant offered:

     Well, I think I remember that in the deposition.  I tried, I had
two lawyers try, but I never could get any of them to do that, sir
and myself, to my knowledge, I didn’t know how to do it. 

*         *          *

     No, sir, I can’t remember any, sir.  No, sir. (T. 117-118).

The testimony of the claimant reflects that his receipt of monthly Social Security disability

benefits, in the amount of $875.00,  is not on account of his wife, children, or anyone else.  The

claimant also owns a rent house for which he received $300.00, a month in rent, and the tenant is

responsible for the upkeep on the property. 

The claimant testified that he does drive and that he has a CDL, and that he is unaware of

any physical limitation on the CDL:

     I don’t know.  I got this through the Highway Department, and
I’ve had them all this time and they give them to me. (T. 120).

The claimant does not have a regular driver’s license:
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     No, sir, just a CDL.  I mean, you can look at them, sir, I think
there is something on there from disabled, but I’m not sure.

     I think it says, “disabled” on the back. 

*          *          *

     Yes, sir, and I’ve had them license - - you know when I was
working for the State Highway Department, sir, you had to get
them license you know back then.  And I got them then, and I just
been renewing them ever since then, sir, and I don’t know nothing
about that, sir. (T. 120-121). 

The claimant has a valid unrestricted CDL.

The medical in the record reflects that the claimant was seen at Baptist Memorial

Hospital – Forrest City on October 10, 1991, with chief complaints of neck pain and low back

pain.  The October 10, 1991, report of Dr. Ramon Lopez reflects, regarding the afore visit of the

claimant:

Present illness:   This is a 28-year-old male who was injured
yesterday while working.  He was driving a tractor on the highway;
he was hit by an 18-wheeler which flipped his tractor around.  He
had a seatbealt on.  Since that time he has had pain in the neck
posteriorly involving both sides, especially when he turns the neck
to the left and also has low back pain with pain radiating down the
left lower extremity.  He has acute pain on weight bearing.  He
states that the left leg gives out and occasionally has had numbness
of the same. 

Jimmy has had a history of back trouble in the past, and about 8-9
months ago he had an injury when he was helping cut a tree down
which weighed about 500-pounds.  The tree starting falling on the
workers and he had to hold the weight of the tree until everyone
got out of the way.  He was treated conservatively and has had
exacerbations of the back problem since then, but he was doing
well at the time of this accident. 

Review of systems:    Negative
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PHYSICAL EXAMINATION

1.     General - - Well-developed, well-nourished male in acute
distress.  He walked very slowly with a severe antalgic gait
favoring the left side, and the left leg would give way on walking,
and on many occasions he almost fell.

2.     Head and neck - - Unremarkable except for tenderness
posteriorly in the cervical spine and 50% limitation of motion of
the cervical spine in all planes, especially rotation and lateral
bending to the left.

*          *          *

8.     Back - - Moderately severe tenderness and spasm in the
lumbosacral region with 50% limitation of motion of the lumbar
spine.

*          *          *

10.     X-rays brought in from the hospital to include the cervical
and lumbar spine were within normal limits without any evidence
of fracture at this location.

11.     Impression - - 
1.     Lumbar and cervical strain.
2.     Rule out possibility of traumatic herniated lumbar disc or
cervical disc.  (R1X1, p. 1-2). 

The medical reflects that the claimant underwent both a CT of the cervical spine and a CT of the

lumbar spine, on October 10, 1991, which were read as normal. (R1X1, p. 3). 

On March 23, 1992, the claimant was evaluated by Dr. Kenneth Tonymon, a Jonesboro

neurosurgeon, at the request of Dr. Lopez in connection with October 9, 1991, accident.  The

report of Dr. Tonymon reflects, in pertinent part:

I was pleased to see Jimmy Cross in my office today.  As you will
recall, he is a 28 Y/O Caucasian male who injured his back on the
job with the Arkansas State Highway Department on 10-9-91. .   .  
.  Fortunately, he did not sustain any serious injuries.  However, he
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sustained a twisting motion to his back which caused him pain of a
severe nature which radiated into his left lower extremity. .    .    .

He has been involved at Northeast Arkansas rehabilitation Hospital
for physical therapy and chronic pain management.   He originally
had some neck pain and left arm and shoulder pain which has
resolved with the therapy at NE Arkansas Rehabilitation Hospital. 
However, his lumbar back pain and left lower extremity pain have
persisted.  The pain in his left lower extremity radiates down the
lateral aspect of the leg and sometimes goes all the way into the
foot.  His back pain is constant and is exacerbated by coughing,
sneezing and straining maneuvers. 

*          *          *

Back: Exam reveals prominent lumbosacral fat pad with tenderness
in the lumbosacral region over to the left sacroiliac joint.  He has a
decreased left ankle reflex on the left along with a positive SLR on
the left at 45 degrees and a positive Lasegue’s sign on the left.

I think that Mr. Cross has, at least, myofacial spine pain with some
pre-existing degenerative disk disease. 

I recommend that he has a lumbar myelogram/post myelogram CT
scan to rule out left L5 nerve root compression as a cause of his left
sciatica.  I would do a post myelogram CT scan on him.   He will
call the office to arrange this when he can arrange transportation to
and from SBRMC.   (R1X1, p. 6-7).

The medical in the record reflects that the claimant underwent the recommended diagnostic

studies on April 14, 1992. (R1X1, p. 9-10). 

In a July 20, 1992, correspondence to the Claims Determination Manager of respondent

#1, Dr. Tonymon relayed regarding the claimant:

.    .    .  I have taken a moment to review the chart and according to
his discharge summary from his hospital stay for his lumbar
myelogram.  I felt that Mr. Cross had suffered sacroiliac strain
resulting in myofascial spine pain.  He did indeed have a slight
bulging annulus at L4-5 on the left.  However, no clear nerve root
impingement was demonstrated and, in fact, according to the
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radiologist who read the myelogram/post myelogram CT scan,
these were reported as normal studies. 

I did not recommend that Mr. Cross be taken off of work and,
indeed, instructed him to use good body mechanics when doing
lifting and recommended that he use an occupational safety belt. 
Other than that, I have no recommended restrictions for Mr. Cross
other than obtaining assistance from someone else prior to lifting
extremely heavy objects. 

I would assign Mr. Cross no permanent partial impairment rating
on the basis of a slight disk bulge and myofascial spine pain.  I do
not agree with 20% permanent impairment rating nor do I agree
with the fact that Mr. Cross is unemployable.  I feel like he should
be able to return to gainful employment using the above
recommended guidelines of good body mechanics, an occupational
safety belt and obtaining help from someone while trying to move
heavy objects.  He should be able to flag traffic, lift up to 50
pounds, drive a tractor, drive a dump truck and do other job duties
outlined on your release to return to work as long as he uses his
safety belt and uses good body mechanics.  (R1X1, p. 12-13).

On February 27, 1993, the claimant was evaluated by Dr. Edward S. Kaplan, at Memphis

Neurosurgical Clinic.  A March 8, 1993, narrative report was generated by Dr. Kaplan in

connection with the afore visit of the claimant which concluded:

This patient may need bone scan, lumbar MRI, orthopedic
consultation and rating, psychiatric treatment, vocational
placement or vocational rehabilitation.  If studies are negative,
psychiatrist and vocational specialist hopefully will be able to
make progress with the patient so that he can return to a productive
life soon.

He was advised to continue Ibuprofen, Cytotec, Amitriptline.  He
will rest and use heat as necessary.  Walking is advisable.  Weight
reduction would be beneficial.

IMPRESSION: Lumbar strain.  Possible lumbar radiculitis on the
left.  Cervical strain.  Possible cervical radiculitis on the left. 
Situational stress.  Pain behavior.  Compensation neurosis. (R1X1,
p. 15-16). 
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The claimant returned to Dr. Kaplan on March 15, 1993.  The April 7, 1993, report of Dr. Kaplan

regarding the afore visit reflects, in pertinent part:

The neurological examination March 15, 1993 was normal except
for non-anatomic, non-physiologic giving way in the left lower
extremity; reports of decreased sensation in the left lateral leg and
foot; mild symmetrical depression of ankle reflexes; tendency to
flex left knee when lying supine, straight leg raising to 80 degrees
on the right and to 75 degrees on the left with some resistance;
mild to moderated limitation of lumbar motion in all directions,
particularly flexion and grunting, sighing, wincing and hesitant
performance of tasks.  His limp on his left lower extremity was
varied; in fact the limp was non-existant when he was leaving our
office.  The patient exhibited distant affect.  He acted as if he had
difficulty understanding my request at times; this behavior could be
related to hearing difficulties or mental difficulties either organic
or psychological. 

*          *          *

There is much symptom magnification, pain behavior, functional
overlay, and situational stress, which make his evaluation very
difficult.  Alternatives at this time are as follows:

1.     Repeat myelography-CT
2.     Settlement of case with five percent partial                    

  impairment.
3.      Return to work.

If this is not acceptable, psychiatric care directed toward
motivation and a realistic approach to his situation.  Vocational
Rehabilitation.  (R1X1, p. 18-19). 

The record reflects the presence of handwritten notes regarding the claimant covering the

time period June 21, 1993 through November 8, 1993, and June 16, 1994 through August 25,

1995, authored by Dr. John Kington, a psychiatrist. (R1X1, p. 20-21; 26-28). 

The claimant underwent a vocational evaluation by Mr. Bob White, MSE, Vocational

Specialist, on October 20, 1993.  Mr. White’s report of his vocational evaluation of the claimant
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was directed to the claimant’s attorney, Mike Easley.  The afore report reflects, in pertinent part:

SUMMARY & CONCLUSIONS

I have never seen so much treatment on a young man with so little
results and with so minimal objective findings.  While I should not
say this professionally, it almost appears Mr. Cross has been over
treated and seen so many doctors and other health care professional
with so many stated diagnosis and subsequent problems, he must
be overwhelmed by this system.  He appeared at my office with a
can[e] and verbal complaints of pain, soft spoken, worried about
finances, and family relationships, as well as getting back to work.

I cannot qualify or prove pain, but I would strongly encourage Mr.
Cross to proceed aggressively with vocational counseling and
planning with emphasis on identifying potential training programs
for which exist a competitive labor market and for which there is a
reasonable chance of employment.

I don’t believe Jimmy gains any at this point from sitting at home
and again needs to become active vocationally as soon as possible. 
(R1X1, p.24). 

The record reflects the presence of Form AR-4, Report of Payment Suspension, dated

January 3, 1994, which reflects that compensation was suspended on January 3, 1994, and that

the claimant was paid through January 2, 1994.  The reason given for the suspension of

compensation was “paid total PPD”.  (R2X2, p. 1). 

The record reflects that a Claim For Compensation, Form AR-C, was filed with the

Arkansas Workers’ Compensation Commission on claimant’s behalf regarding the October 9,

1991, accident by the claimant’s attorney, Mr. Jerry G. James, with a cover letter of October 25,

2002.  (R2X2, p. 2-3).  The October 2005, filing by Mr. James was clearly designated on the

Form AR-C as a claim for additional benefits. In responsive to the afore filing by the claimant,

the record reflects the presence of an October 31, 2002, letter from Ms. Doris Taylor, Claim
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Manager, on behalf of respondent #1, to the Arkansas Workers’ Compensation Commission,

which reflects, in part:

This is to acknowledge receipt of your letter of October 29, 2002
concerning the AR-C filing by attorney Jerry G. James.

Please be advised this claim was accepted and all compensation
and reasonable and necessary medical expense was paid through
November 7, 2001 at which time we discontinued all benefits. 
(R2X2, p. 3). 

The record reflects that respondent #1 filed on December 12, 2003, with the Arkansas Workers’

Compensation Commission, a Form AR-4, Closing Report, regarding the claimant’s claim.  The

afore reflects the payment of 45 weeks of permanent partial disability benefits totaling $6,930.00,

as well as 59 weeks and 4 day of temporary total disability benefits totaling $11,771.32, along

with hospital, medical and drug expenses. (R2X2, p. 4).  There is no showing of a documented

hearing request in the evidence in the record in connection with the October 25, 2002, Form AR-

C.

On July 31, 2012, the claimant filed with the Arkansas Workers’ Compensation

Commission, a Claim For Compensation, Form AR-C, dated July 25, 2012.  The afore indicates

a claim for Permanent Disability under the section designated claims for additional benefits. 

(R2X2, p. 5).  Responsive to the afore filing of the claimant, respondent #1, authored a October

19, 2012, correspondence to the Arkansas Workers’ Compensation Commission, which reflects,

in pertinent part:

Please be advised this claim was accepted as compensable and all
applicable reasonable, necessary related benefits, known to us
through present date, have been paid.

After reviewing this claim, Public Employee Claims Division is
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unable to determine whether any current treatment is reasonably
necessary or related to his workers’ compensation injury of
October 9. 1991.

According to our file, Public Employees Claims Division has not
paid any benefits for compensation or medical treatment since
November 7, 2001.  (R2X2, p. 6). 

  Subsequent to hearing respondent #1, at the request of the Commission, performed a 

follow-up on the indemnity payment history in the claim.  Specifically, the afore confirmed that

respondent #1 paid 45 weeks of indemnity benefits to the claimant, which was inclusive of the

5% anatomical impairment rating and 5% wage loss voluntarily paid.  The July 29, 2013,

correspondence, which is bluebacked and made a part of the record as Respondent #1,

Supplemental Exhibit, reflects that permanent partial disability benefits were paid to the claimant

from February 22, 1993 through January 2, 1994. 

After a thorough consideration of all of the evidence in this claim, to included the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed on October 9, 1991, during which time the 

claimant earned wages sufficient to entitle him to workers’ compensation benefits of

$197.60/$154.00, for total/permanent partial disability.

3. On October 9, 1991, the claimant sustained an injury to his back arising out of and

in the course of his employment, which resulted in respondent #1 acceptance of and payment of

permanent partial disability benefits to correspond with a  5% whole person impairment, as well



30

as voluntarily paying to the claimant indemnity benefits to correspond with a 5% wage loss

disability.  The afore indemnity benefits were paid for the period commencing February 22,

1993, and continuing through January 2, 1994.

4. Respondent #1 last paid workers’ compensation benefits in this claim on 

November 7, 2001.  A claim for additional workers’ compensation benefits was filed in

connection with the October 9, 1991, compensable injury on October 25, 2002.  The present

claim for additional workers’ compensation benefits is not barred pursuant to Ark. Code Ann.

§11-9-702 (b).

5. On July 31, 2012, the claimant filed a Claim for Compensation, Form AR-C, for 

additional benefits in the form of permanent disability in connection with the October 9, 1991,

compensable injury.  The claimant’s claim for permanent total disability benefits is barred

pursuant to Ark Code Ann. §11-9-702 (a)(1).. 

6. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that further medical treatment is reasonably necessary in connection with the treatment

of his October 9, 1991, compensable injury.

7. The claimant reached the end of his healing period on February 22, 1993, with a 

residual anatomical impairment of 5% to the body as a whole.

8. The claimant has failed to sustain his burden of proof by a preponderance of the 

credible evidence that he has been rendered permanently and totally disabled as a result of the

October 9, 1991, compensable injury.

9. The claimant has failed to sustain his burden of proof by a preponderance of the 

credible evidence that he has suffered a loss of earning capacity, or wage loss disability, in excess
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of 5% over and beyond his anatomical impairment.

10. The claimant has failed to sustain his burden of proof that vocational

rehabilitation is 

warranted in connection with the October 9, 1991, compensable injury. 

CONCLUSIONS

The claimant sustained a compensable injuries on October 9, 1991, as a result of a work-

related accident.  Medical and indemnity benefits were paid to and on behalf to the claimant. 

The claimant asserts that he is entitled to additional workers’ compensation benefits as a result of

his injuries growing out of the October 9, 1991, accident, to included permanent total disability

benefits and additional medical benefits.  Respondents deny that the claimant is entitled to the

afore benefits and further assert that any claim for additional benefits is barred by the applicable

statute of limitation.

The present claim is one governed by the statutory provisions in place prior to the

enactment of Act 796 of 1993, in that the claim for workers compensation grow out of an injury

that occurred in 1991.

Statute of Limitations

Ark. Code Ann. §11-9-702, Filing of Claims, provides, in pertinent part:

     (b)    Time For Filing Additional Compensation.
     (1)     In cases in which any compensation, including disability
or medical, has been paid on account of injury, a claim for
additional compensation shall be barred unless filed with the
commission within one (1) year from the date of the last payment
of compensation or two (2) years from the date of the injury,
whichever is greater.

In the present claim, the evidence discloses that the claimant suffered injuries in a
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October 9, 1991, accident.  Respondent #1 instituted the payment of appropriate workers’

compensation benefits, to included medical and indemnity benefits.  Respondent #1 paid

indemnity benefits, in the form of permanent partial disability benefit to correspond with a 5%

anatomical impairment and a 5% wage loss, from February 22, 1993, through January 2, 1994.  

While there is evidence in the record to reflect that the claimant was represented by an attorney

during the afore period, there is no evidence that a claim for workers’ compensation benefits,

Form AR-C,  was filed in this claim prior to October 25, 2002.  Indeed, the evidence disclosed

that a vocational evaluation was performed by Mr. Bob White at the request of the request of

claimant’s attorney on October 20, 1993.

The records of respondent #1 reflect that respondent #1 continued to pay medical benefits

on behalf of the claimant in this claim until November 7, 2001.  The testimony of the claimant

reflects that once he became eligible for Medicare his medical bills were paid by same and that

thereafter he no longer submitted any bills to respondent #1 for payment.  

On or about October 25, 2002, a claim for additional benefits was filed on behalf to the

claimant in connection with the October 9, 1991, compensable injury.  The Form AR-C, Claim

for Compensation, provides in pertinent part:

If this clam is for additional benefits, what specific benefits are you
claiming?

The claimant’s October 25, 2002, filing indicated: additional temporary total; additional

temporary partial disability; additional permanent partial; additional medical expenses;

rehabilitation; attorney fees; and other, “any and all to which I may be entitled”.  (R2X2, p.2). 

The evidence clearly reflects that prior to the filing of the October 25, 2002, Form AR-C, Claim
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for Compensation, respondent #1 had previously paid compensation in this claim in the form of

medical benefits, temporary total disability benefits, and permanent partial disability benefit – a

5% anatomical impairment and a 5% wage loss.

Respondent #1 last paid compensation in this claim in the form of medical benefits on

November 7, 2001.  For purposes of Ark. Code Ann. §11-9-702 (b), the Arkansas courts have

held that the provision of medical services constitute payment of compensation.  Plante v. Tyson

Foods, Inc., 319 Ark. 126, 890 S.W.2d 253 (1994). The claim for the above additional benefits,

to include medical benefits, was filed on or about October 25, 2002, which was within the

applicable statutory period.  A request for additional compensation that is not acted on tolls the

statute of limitations with respect to that particular claim. Barnes v. Fort Smith Public Schools,

95 Ark. App. 248, 235 W.W.3d 905 (2006). 

As noted above, the present claim is one governed by the statutory provisions in place

prior to the enactment of Act 796 of 1993.  The claimant’s injury date was October 9, 1991. 

Prior to the 1993 amendments, Ark. Code Ann. §11-9-702 did not contain the present subsection

(c), which mandates that “documents which do not specifically request additional benefits shall

not be considered a claim for additional compensation.”  Ark. Code Ann. §11-9-702 (c) (Repl.

2002).  The October 25, 2002, claim filing for benefits in connection with the claimant’s October

9, 1991, injury, clearly denotes that the same was one for additional benefits.  

On July 31, 2012, the claimant filed a Claim for Compensation, Form AR-C, seeking

permanent disability in connection with the October 9, 1991, compensable accident.  The afore

represented the first filing of a claim for permanent disability benefits in connection with the

claimant’s October 9, 1991, accident.  As noted above the prior October 25, 2002, Form AR-C,
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Claim for Compensation, was for additional compensation.  In his filing July 31, 2012, filing the

claimant identified the “permanent disability” as additional benefits.  The claimant had not been

previously paid permanent total disability benefits.  Further, the filing of the July 31, 2012, Form

AR-C, was filed more than two (2) years from the date of the October 9, 1991, accident, and

almost ten (10) years since the filing of the October 25, 2002, claim for additional benefits.  The

claimant for permanent total disability benefits is barred by the statute of limitation set forth in

Ark. Code Ann. 11090702 (a)(1). 

Additional Medical Benefits

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly 

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission. Dalton v. Allen Engineering Co.,66

Ark. App. 201, 989 S.W.2d 543 (1999).  The injured employee must prove that medical services

are reasonably necessary by a preponderance of the evidence.

In the present claim, the evidence preponderated that the claimant was provided

reasonably necessary and related medical treatment in connection with the October 9, 1991,

accident following the occurrence of same.  The claimant was seen by orthopedic physicians,

neurosurgeons, and pain management physicians relative to the complaints growing out of the

October 9, 1991, accident.  The claimant did not undergo surgery in connection with the

diagnosed mild disc bulging at L4-L5, nor was same recommended.  A review of the medical in

the record reflects that the complaints registered by the claimant that he attributes as residuals of

the October 9, 1991, accident are subjective in nature.  Dr. Edward S. Kaplan, a Memphis
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neurosurgeon observed of the claimant’s complaints that there was much symptoms

magnification, pain behavior, functional overlay, and situational stress.  The claimant has failed

to sustain his burden of proof by a preponderance of the credible evidence that further medical

treatment is reasonably necessary in connection with the treatment of the October 9, 1991,

compensable injury. 

Temporary Total Disability 

Temporary total disability for unscheduled injuries is that period within the healing 

period in which the claimant suffers a total incapacity to earn wages. Ark. State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period

continues until the claimant is as far restored as the permanent nature of his injury will permit. 

When the underlying condition causing the disability stabilizes, and no further treatment will

improve the injury, the healing period has ended.  Carroll General Hospital v. Green, 54 Ark.

App. 102, 923 S.W.2d 878 (1996).

The claimant suffered an unscheduled injury in the October 9, 1991, compensable

accident.  The claimant was initially seen by Dr. Kaplan on February 27, 1993, a Memphis

neurosurgeon.  Prior to the afore, the claimant had been seen by Dr. Kenneth Tonymon, a

Jonesboro neurosurgeon.  In his July 20, 1992, correspondence to respondent #1, Dr. Tonymon

noted his assessment of the claimant’s complaints– sacroiliac strain resulting in myofascial spine

pain.  Dr. Tonymon noted that while the claimant had a slight bulging annulus at L4-5 on the left,

no clear nerve root impingement was demonstrated.  Indeed, the radiologist, who read the

myelogram/post myelogram CT scan, reported the studies as normal.  

The evidence preponderates that the claimant underwent exhaustive diagnostic studies
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prior to the time the was initially seen by Dr. Kaplan on February 27, 1993, which resulted in a

March 8, 1993, narrative report.  The claimant underwent further diagnostic studies pursuant to

the recommendation of Dr. Kaplan, to included a March 19, 1993, MRI of the lumbar spine and a

bone scan.  In his April 7, 1993, final report, other than a repeat of earlier diagnostic studies, or

possibly a referral for psychiatric care directed toward motivation, Dr. Kaplan’s only other

recommendation was an assignment of a 5% partial impairment and a return to work.  The return

to work did not entail physical restrictions.  Further, the 5% partial impairment was offered by

Dr. Kaplan as an incentive toward settlement of the claim.

The claimant has failed sustain his burden of proof by a preponderance of the credible

evidence that he remained within his healing period and correspondingly entitled to temporary

total disability benefits subsequent to February 27, 1993.  

Vocational Rehabilitation

The claimant underwent a vocational evaluation on October 20, 1993, by Mr. Bob White, 

MSE, Vocational Specialist.   The evaluation was arranged by the claimant’s attorney.  Mr.

White generated a October 20, 1993, evaluation report.  Mr. White recommended that the

claimant proceed aggressively with vocational counseling and planning with emphasis on

identifying potential training programs that exist in a competitive labor market.  There is no

showing that the claimant took any affirmative measures to address the recommendations in the

October 20, 1993, vocational evaluation report.  

Indeed, there is no showing that the claimant ever contacted respondent #1 to request

vocational assistance or training after the October 20, 1993, evaluation.  The only place that the

claimant sought employment following his October 9, 1991, injury was with respondent #1,
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which was after he was last seen by Dr. Tonymon in 1992.  The claimant now receives Social

Security disability benefits.  Given the minimum objective findings which generated the 5%

anatomical impairment, and the recommendation that he return to work by Dr. Kaplan without

restrictions, the evidence fails to preponderates that vocational rehabilitation/retraining is

warranted in the present claim.

Permanent Partial Disability/Wage Loss Disability

A worker who sustains an injury to the body as a whole may be entitled to wage-loss

disability in addition to his anatomical loss.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685

(1961).  The wage-loss factor is the extent to which a compensable injury has affected the

claimant’s ability to earn a livelihood. Emerson Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d

848 (2001).

    The claimant is a high school graduate who testified that he has acquired college credit hours

while in the National Guard.  At the time of his October 9, 1991, compensable injury the

claimant was twenty-eight (28) years of age.  At the time of the hearing in this claim, the

claimant was fifty (50) years of age.  The claimant has not worked any place since the October 9,

1991, compensable accident.  The injuries growing out of the October 9, 1991, accident did not

result in surgery, nor the imposition of permanent physical restrictions on the claimant’s

employment activities.  The claimant has not sought employment with any other employer since

last working for respondent-employer.  The evidence preponderates that the claimant is not

motivated to return to gainful employment.  The claimant has failed to sustain his burden of

proof by a preponderance of the credible evidence that the extent of his wage loss disability

growing out of the October 9, 1991, compensable accident exceeds the 5% over his anatomical
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impairment already accepted and paid by respondent #1.

The claimant’s claim for additional workers’ compensation benefits, to include medical,

indemnity, or vocational, as a result of the October 9, 1991, compensable injury is respectfully

denied and dismissed.

IT IS SO ORDERED.

______________________________________________
 ANDREW L. BLOOD
 ADMINISTRATIVE LAW JUDGE
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