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STATEMENT OF THE CASE

On March 14, 2013, the above-captioned claim was heard in Batesville, Arkansas.

A prehearing conference took place on January 7, 2013.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With the

amendment to the fourth stipulation, they are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/self-insured employer/third party administrator relationship

existed on December 2, 2010.

3. Respondents have controverted this claim in its entirety.

4. Claimant’s average weekly wage was sufficient to entitle him to the maximum

compensation rates.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They read as follows:

1. Whether Claimant sustained compensable injuries to his head and neck.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits.

4. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties are the following:

Claimant:

1. Claimant contends that on December 2, 2010, he sustained injury to his

head and neck as a result of a fall that occurred inside a tractor trailer rig in

which he was required to be as part of his employment duties.

2. The claimant is entitled to temporary total disability benefits from December

3, 2010 until at least February 16, 2011, and reasonably necessary medical

treatment.
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3. The claim contends that his attorney is entitled to an appropriate attorney’s

fee.

Respondents:

1. Respondents contend that Claimant is not entitled to the requested benefits

because he cannot establish that he sustained accidental injuries causing

internal or external harm to his body that arose out of and in the course of his

employment with Respondent-employer on or about December 2, 2010.

2. Respondents further contend that the claimant’s fall, resulting in his alleged

injuries, was the result of either a pre-existing condition or, alternatively, was

idiopathic in nature.

3. Respondents reserve the right to supplement this response.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the hearing witnesses and to observe their demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that he suffered

compensable injuries to his neck, and to his head as well in the form of a

laceration.
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4. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable closed-head injury.

5. Claimant has proven by a preponderance of the evidence that all of the

treatment of his compensable head and neck injuries that is in evidence was

reasonable and necessary.

6. Claimant has proven by a preponderance of the evidence that he is entitled

to temporary total disability benefits from December 3, 2010 to February 16,

2011.

7. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and his wife, Karen Creekbaum.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a compilation of his medical records,

consisting of one index page and 19 numbered pages thereafter; and Respondents’ Exhibit

1, another compilation of Claimant’s medical records, consisting of three index pages and

111 numbered pages thereafter.

.A. Compensability

Introduction.  Claimant has alleged that he sustained compensable injuries to his

head and neck on December 2, 2010 when he fell inside the cab of a tractor/trailer rig he

drove for Respondent Bill Davis Trucking, Inc. (“Davis Trucking”).  Respondents have

denied that the alleged injuries are compensable, asserting that he cannot meet the
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elements of establishing compensability and that, moreover, the alleged fall was either

caused by a pre-existing condition or was idiopathic.

Legal Standards.  In order to prove the occurrence of an injury caused by a specific

incident or incidents identifiable by time and place of occurrence, a claimant must show

that:  (1) an injury occurred that arose out of and in the course of his employment; (2) the

injury caused internal or external harm to the body that required medical services or

resulted in disability or death; (3) the injury is established by medical evidence supported

by objective findings, which are those findings which cannot come under the voluntary

control of the patient; and (4) the injury was caused by a specific incident and is identifiable

by time and place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126,

938 S.W.2d 876 (1997).  If a claimant fails to establish by a preponderance of the evidence

any of the above elements, compensation must be denied.  Mikel v. Engineered Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard means the evidence

having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d

415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

An idiopathic injury is one whose cause is personal in nature, or peculiar to the

individual.  Kuhn v. Majestic Hotel, 324 Ark. 21, 918 S.W.2d 158 (1996); Little Rock Conv.

& Visitors Bur. v. Pack, 60 Ark. App. 82, 959 S.W.2d 415 (1997).  Injuries due to an

unexplained cause are different from those whose cause is idiopathic.  ERC Contractor

Yard & Sales v. Robertson, 335 Ark. 63, 977 S.W.2d 212 (1998).  An unexplained injury

at work is generally a compensable one.  Pack, supra.  On the contrary, since an idiopathic
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injury is not related to one’s employment, it is generally not compensable unless conditions

related to the employment contribute to the risk of injury or aggravate the injury.  Id.

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony.  At the hearing, Karen Creekbaum testified that she has been married

to Claimant since 1995.  He is a driver for Davis Trucking.  His truck is equipped with a

large sleeper.  She recalled an incident on December 2, 2010, when he fell out of the

sleeper.  Mrs. Creekbaum related that he had obtained permission for her to ride along with

him in his truck from Oklahoma to California.  During the period at issue, the Claimant and

she were lying in the top bunk in the sleeper, which she described as being four and one-

half to five feet high.  Claimant’s driving partner, Ray Newcomb, was in the lower bunk.

She felt Claimant getting out of the bunk, and asked him what he was doing.  He

responded that he was going to get up and drive for awhile.  After the two talked a few

minutes, Claimant gave her a kiss and turned around and began to descend to the floor.

Mrs. Creekbaum witnessed him doing this.  She testified that he “proceeded like normal

to get down off of the bunk, took a hold of where he usually grabs a hold with his hand,
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went to step down and the next thing I realized, he was on his head in the floor.”  When

leaving or entering the bunk, the practice is to step into “a half circle spot” that is located

halfway between the bunk and the floor.  There is such a step on each side of the bunk;

but while Claimant was lying with his head on the driver’s side of the bunk, he descended

on the passenger’s side because he is left-handed.  He used his hand to reach for a

portion of the partition wall, which is used as a hand hold.

Mrs. Creekbaum readily admitted that she did not see what happened to Claimant’s

foot when he was stepping down out of the bunk.  There was enough lighting in the area

from a fixture that she could visualize him.  She saw him turn so that his foot would land

on the step, and he reached for the hand hold.  Their conversation had concluded at by

this point.  She could not view his face, and could not definitely state that he was conscious

then.  Mrs. Creekbaum was still looking at him when he fell, and she heard “a thud.”   But

the sound was her first indication that something was wrong; until then, she only saw him

in a “downward motion.”  Claimant did not respond to her inquiry to him.  At that point,

Newcomb helped her out of the bunk and she saw Claimant with blood on the top of his

head and running down his face.  He had a cut on his head, which apparently resulted from

his head striking a metal threshold on the bottom of the sleeper.

Claimant was first taken to a clinic; but because the facility was unable to handle his

injury, he was transported by ambulance to a hospital in Alberquerque.  He stayed there

from late in the morning of December 2 until the next morning.  While the hospital did not

want Claimant to leave, he did so and was released on December 3, 2010.  He has

continued to go the VA Hospital, where he has treated previously.
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Mrs. Creekbaum testified that since the fall, Claimant has suffered from headaches

and neck pain, and that he treats it at home with heat pads and therapy wraps.

With respect to Claimant’s prior medical history, Mrs. Creekbaum related that he

was “rear-ended” while driving a truck in 2000 or 2001.  As a result, his employer had him

undergo diagnostic testing on his neck.  But she added that the accident did not cause him

to miss any work, and his activity level did not decrease as a result of it.  Her testimony was

that she has no reason to believe that Claimant was suffering from dizzy or fainting spells

prior to the fall.  She stated that he had a documented history of insomnia, and took

Hydroxyzine to help him sleep.  Claimant also took Terazosin for his prostate, and she

agreed that the information on this drug that is in evidence reads that it “may cause

lightheadedness when standing.”  But Mrs. Creekbaum was quick to add:  “I’ve seen him

stand a million times, you know, and I’ve never seen him get lightheaded until after this

incident.”  She also related that Claimant has post traumatic stress disorder as a result of

his service in Vietnam, and that this causes him to have nightmares.  He also has major

depressive disorder.

Mrs. Creekbaum was adamant that she has no reason to believe that Claimant was

unconscious at the time he fell while descending from the top bunk.  Nothing occurred

during their conversation that preceded the fall that made her think he was having any

trouble understanding what she was saying, that he was dizzy, or that he was feeling bad.

There was nothing unusual about his speech pattern.  Claimant did not speak more slowly

than usual, did not hesitate before answering, and had nothing abnormal about his

appearance.
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When asked how the fall occurred, Claimant testified:

I’d swapped driving positions with my co-driver about somewhere between
10 and 11 o’clock, west of Oklahoma City.  I started driving–I drove to about
three o’clock in the morning, I started getting tired, I decided to take a nap,
we were ahead of schedule, so I stopped to take a nap.  I had taken a nap
for approximately, I figure it was close to two hours, I woke up, I sat up, my
wife woke up, she asked me what I was doing.  I said, I’m getting up and
getting ready to drive again.  We visited a little bit back and forth.  I asked her
if she was going to get up with me, and she said, not right at that time, she
might get up later if she couldn’t fall back asleep.  Just general husband and
wife conversation.  I kissed her, I turned around and I reached for the closet
wall, which is like a hand hold, there’s a hand hold formed in it.  It’s stiff,
ridged.  I went to step down, and that’s the last thing I remember until they
picked me up out of the floor.

He reiterated on direct that his last memory contemporaneous with the fall was going

“down to get on the step.”  On cross-examination, the following exchange took place:

Q. Okay.  You testified that when you sat up on the edge of your bunk,
and you talked to your wife for a couple of minutes, and reached to go
get down, but you don’t remember anything about the fall or anything
that happened at that point?

A. No, sir.  After I hit my head I don’t remember anything.

At his deposition, he gave testimony along the lines of his direct examination.  But he later

added on cross-examination:

I remember the fall–I remember falling or coming down off onto the step,
trying to get my  foot to the step . . . The exact instant of the fall, maybe I
don’t remember because I don’t know why, but I don’t remember–you know,
I don’t remember–I remember–I remember feeling the impact when I hit.

On redirect, the following exchange took place:

Q. [Respondents’ counsel] also asked you several different ways of
whether or not you remember the actual fall.  Have you ever told
anybody that you remember the actual fall itself?

A. No, sir.
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Q. Do you know whether your foot actually hit that step that you and your
wife talked about that’s on the bunk?  I mean, do you actually know
whether you actually hit the step or not?

A. At this time I cannot be positively sure.

On recross-examination, he stated:  “I remembered getting ready to step down off of the

truck, or off the bunk onto the step.  The actual fall or the–after the fall, I do not remember,

no, sir.”

When Claimant performed a pantomime in the hearing room of his actions in getting

off the bunk, he reached with his right hand.  When I asked about this in light of his wife’s

testimony that he is left-handed, he responded that he descended from the passenger’s

side of the bunk that morning as a courtesy to Newcomb, who was also sleeping with his

head on the driver’s side.  Claimant elaborated that he used his right hand to grab the bunk

and swung around to grasp the hand hold with his left hand.

His next memory was in the emergency room–“the doctors and nurse standing over

me asking me my name.”  At the time, his head was hurting and bleeding.  Claimant could

feel a cut on the top of his head.  He underwent an MRI of his neck that showed edema

that was likely secondary to a recent injury.  Claimant’s testimony was that his neck

symptoms began “[w]hen I became conscious and aware of it.”

He readily admitted that years ago while driving his own tractor/trailer rig, he was

struck from behind by another rig traveling about 60 miles per hour.  As a precaution, he

was sent for x-rays and an MRI to make sure he had suffered no injury to his neck.  The

tests were negative.  Claimant denied having any neck problems in the five years

preceding his fall from the bunk.  He also denied suffering from dizziness prior to the fall

from the bunk as the result of any medication he was taking.  Claimant did not change



Creekbaum - Claim No. G010523 11

medications right before December 2, 2010.  To the contrary, he has been taking

Terazosin five to six years.  Moreover, he denied ever having any fainting or dizzy spells,

regardless of cause, prior to the fall at issue.

Claimant agreed that before the fall, he had been diagnosed as having post

traumatic stress disorder, major depressive disorder, and monoclonal gammopathy.  He

had been taking Hydroxyzine to help him sleep, Hydrocodone for chronic pain and

Terazosin for his prostate problems.  As his records reflect, as of the time of the fall, he

had been taking these medications on a consistent basis.  His testimony was that he

informed the safety manager at Davis Trucking about these medications.

Dr. Kipton Garrett has been Claimant’s primary care physician for nine years, and

is the only provider who prescribes him medication.  Thus, he would be familiar with

Claimant’s health condition.  Garrett examined Claimant on December 8, 2010 and stated

that he did not think syncope was the cause of the fall.  While Claimant denied that Garrett

admonished him about overuse of Hydrocodone, the record of March 5, 2012 reflects that

very thing.  Although Claimant in his May 2012 deposition denied having any problems with

alcohol, his medical record of April 24, 2012 reflects that he is “a recovering alcoholic” and

that he related to the nurse that “I don’t get enough sleep med so I drink an occ 3-4 shots

of tequilla [sic] to help me to sleep.”  Asked to explain the discrepancy between his

deposition and hearing testimony and this record, Claimant responded:  “I made a mistake

I guess.  I did use–I did take two shots one night after 20 years.”  When it was pointed out

that this was at odds with the quotation from the record, Claimant replied, “I don’t care what

that says.  I’m telling you it was one time.”
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Medical Records.  The records of Claimant that are in evidence reflect the following:

With respect to the records of Claimant prior to the alleged fall, a cervical MRI report

dated November 14, 2001 showed that he had only degenerative findings.  He was

diagnosed on February 21, 2002 as having an open fracture of the nasal bones.

As for the records following the incident at issue, they include a December 2, 2010

note from the emergency room at the University of New Mexico Hospital that reads:

56 y.o. male presents after falling off the top bunk of the sleeper of his semi-
truck.  He does not remember the fall.  Per wife he was unconscious x4
minutes & bleeding from his head.  Able to ambulate to clinic following
accident.  Uncertain why he fell.  C/o pleuritic chest pain, comes & goes, left
side of his chest.  Also with parethesias ulnar distribution of left hand,
headache-occipital, and neck pain.

Later, Claimant related that when he fell, his head struck a metal step.  He was noted to

have a left occipital scalp laceration of about three centimeters in length.  The record reads

elsewhere that the laceration was on the right side.  He was given the diagnosis of

“syncope” (later noted to be “possible syncope”) and the differential diagnoses of cervical

spine injury and head trauma.

A cervical MRI conducted the day of the fall showed “[m]ultilevel deep interspinous

and supraspinous cervical ligamentous edema, likely secondary to recent injury.”  This was

seen from C2 through C5.  A CT scan of his head/brain that day showed no hemorrhage

or evidence of acute osseous injury.  But the scan did show “moderately irregular nasal

bones bilaterally which have an appearance consistent with remote injury.”  A cervical MRI

showed only reversal of the normal cervical lordosis, which the radiologist noted may have

been due simply to muscle position.  The balance of the findings were degenerative in

nature.  A pulmonary angiogram was normal.
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On December 3, 2010, the hospital asked that Claimant stay for, inter alia, a cardiac

work-up.  He refused and expressed the desire to return to Oklahoma within the next 24

hours.  The doctor warned him that whatever caused his “possible syncope” could occur

again.  He also noted that the workers’ compensation nurse was upset at the doctor’s

suggestion that he remain there at a motel for two weeks.  Claimant was instructed to wear

a J brace at all times for at least two weeks.  He was restricted from driving until cleared

by a physician.  In addition, he was prescribed a Medra dose pak, Neurontin, and

Oxycontin.

On December 8, 2010, Claimant went to Dr. Garrett.  He assessed Claimant as

having (1) postconcussion syndrome, (2) cervicalgia, and (3) hypertrophy of the prostate

with urinary obstruction (the note reads he was “on max terazosin).  The doctor wrote:  “I

do not think he had syncope as the cause of his fall.”  He had Claimant remove the cervical

collar, prescribed Gabapentin for pain, and directed that for six weeks, he was not to drive

or operate heavy machinery.  Garrett wrote that Claimant “has classic symptoms of

postconcussion syndrome,” that such symptoms can take up eight weeks or longer to

improve, and that he is unable to work until such improvement occurs.  His record notes

that he has been taking Hydrocodone as needed for severe pain, Hydroxyzine to help with

sleep, and Terazosin.  The note accompanying the last medication reads, “MAY CAUSE

LIGHTHEADEDNESS WHEN STANDING” (emphasis in original).

Dr. Han Soe’s April 24, 2012 psychiatric consultation report reads in pertinent part:

Pt states he started drinking 3 or 4 shots of Tequila 3x a week due to not
able to sleep.  He says he was given only 10 tablets of Valium.  He does not
want to go back to his old drinking habit after 18 years of sobriety and
promises me that he would stop drinking if he can take Valium on nights he
needs to sleep.
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. . .

Pt reports he had an accident 14 months ago from fall with subsequent post
concussion headaches since.  He was hospitalized in Albuquerque, NM for
4 days.  Pt reports worsening of short-term memory since this accident along
with increased [sic] in Topiramate although memory problem preceded the
concussion.  He says he can’t remember what happened in childhood and
birthdays of his daughters.

Discussion.  In analyzing the evidence, it is apparent that as a result of fall from the

bunk on December 2, 2010, Claimant suffered injuries to his head and neck.  The head

injury was in the form of a three-centimeter laceration.  This was obviously an objective

finding.  As for the neck, the objective finding of the injury was the “[m]ultilevel deep

interspinous and supraspinous cervical ligamentous edema.”  Edema can be an objective

finding.  See Harvey v. SR of Ark., 2004 AWCC 107, Claim No. E908494 (Full Commission

Opinion filed June 17, 2004).  The Commission is authorized to accept or reject a medical

opinion and is authorized to determine its medical soundness and probative value.  Poulan

Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v.

Bartlett, 67 Ark. App. 332, 999 S.W.2d 692 (1999).  Based upon my review of the

evidence, I credit the finding of the radiologist in New Mexico that found the edema to be

“likely secondary to recent injury.”  In turn, I credit Mrs. Creekbaum’s testimony that her

husband’s head was bleeding after the fall.

I recognize that Dr. Garrett diagnosed Claimant as having “classic symptoms of

postconcussion syndrome.”  But there are no objective findings that Claimant suffered a

concussion.  His head/brain CT scan was negative for such findings.  While he had post

traumatic changes to his nasal bones, they were noted as “likely represent[ing] chronic

change” and were apparently remote in time.  This correlates with Claimant’s medical
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records preceding the fall, which show that he was diagnosed as having a nasal fracture

in 2002.  No objective findings have a closed head injury have been shown.  See Parson

v. Ark. Methodist, 103 Ark. App. 178, ___ S.W.3d ___ (2008).

As for the balance of the elements of compensability, I find that the evidence

preponderates that the head laceration and neck injuries arose out of and in the course of

Claimant’s employment at Davis Trucking.  He was clearly in the time and space

boundaries of his employment–the cab of his tractor/trailer rig–and was headed to the

driver’s seat.  Thus, he was advancing his employer’s interests, directly or indirectly.

Hudak-Lee v. Baxter County Reg. Hosp., 2011 Ark. 31, 378 S.W. 3d 77.  I also find that

the above injuries caused internal or external harm to the body that required medical

services.  This is documented by the medical records in evidence.  Finally, the head and

neck injuries were caused by a specific incident and are identifiable by time and place of

occurrence.  The evidence establishes that they were caused by the fall from the bunk.

However, Respondents have argued that the fall at issue was an idiopathic one.

Again, an injury that is idiopathic one is caused by something that is personal in nature, or

peculiar to the claimant.  I do not find that to be the case here.  Granted, Claimant has

testified repeatedly that he does not remember the fall.  But I note that the evidence also

establishes that he suffered a loss of consciousness after striking the floor of the cab.

Treating personnel at the University of New Mexico Hospital suspected syncope as the

cause of the fall.  But no tests established this.  To the contrary, Claimant’s longtime

physician, Dr. Garrett, stated that he not think that syncope as the cause of the fall.  After

analysis of all the evidence, I credit his opinion.  Respondents at the hearing sought to tie

Claimant’s medications–particularly Terazosin–to the fall.  But while the medication comes
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with a warning of potential lightheadedness when standing, there is no evidence before me

that Claimant suffered from dizziness, fainting, or a similar condition immediately prior to

the fall--or at any time before then, for that matter.  In sum, for me to find that Claimant’s

find was an idiopathic one would require that I engage in speculation and conjecture.  But

this I cannot do.  See Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d

155 (1979).

To the contrary, I find that the fall is an unexplained one.  As my analysis above

shows, the evidence preponderates that the head laceration and neck injuries sustained

as a result therefrom are compensable.

B. Medical Treatment

Claimant has alleged that he is entitled to reasonable and necessary medical

treatment in connection with his compensable injuries.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated
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Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

As the Arkansas Court of Appeals has held, a claimant may be entitled to additional

treatment even after (as here) the healing period has ended, if said treatment is geared

toward management of the injury.  See Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230,

184 S.W.3d 31 (2004); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).  Such services can include those for the purpose of diagnosing the nature and

extent of the compensable injury; reducing or alleviating symptoms resulting from the

compensable injury; maintaining the level of healing achieved; or preventing further

deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex, supra.

I have reviewed all of the treatment of Claimant’s compensable head and neck

injuries that is in evidence, and I find that he has proven by a preponderance of the

evidence that all of it was reasonable and necessary.

C. Temporary Total Disability Benefits

Claimant has contended that he is entitled to temporary total disability benefits from

December 3, 2010 until at least February 16, 2011.  The compensable injuries to his neck

and head are unscheduled ones.  See Ark. Code Ann. § 11-9-521 (Repl. 2002).  An

employee who suffers a compensable unscheduled injury is entitled to temporary total

disability compensation for that period within the healing period in which he has suffered

a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark.

244, 613 S.W.2d 392 (1981).  The healing period ends when the underlying condition

causing the disability has become stable and nothing further in the way of treatment will
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improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982).  Per Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002), the party charged with proving

an issue must do so by a preponderance of the evidence.

When asked if he is still having problems from the work-related fall, Claimant

responded:

A lot of times I have stiffness in the neck, I can’t turn my head fully rotate it
left or right.  I have severe headaches.  I have a lot of times, you know, I
can’t sit–get the shoulder, my whole left shoulder and my neck, all of this is–I
have to keep packed in ice sometimes if it would–I would–you know, I’m–I
mean, when it starts to bother me.  It’s just a lot of pain.

At present, he is undergoing treatment at the Polytrauma Center at Audie Murphy Hospital

in San Antonio, Texas.

His testimony was a “workmens’ comp nurse” was present during his treatment at

the hospital in Alberquerque; and that he was informed by the safety manager at Davis

Trucking that was being terminated because of testimony that the nurse had given.  Before

he was injured, he had never been reprimanded by Davis Trucking.  The company refused

to assist Claimant and his wife in returning home from New Mexico after the fall.

Claimant admitted that Dr. Garrett wrote a note on February 16, 2011 that indicated

that it was okay for him to return to work at that point.  But Claimant added that the doctor

wrote the note at Claimant’s request.  It was not until around that time that Davis Trucking

officially informed him that he had been fired.  Claimant obtained a job hauling coal in

Oklahoma.  But he resigned from there “[b]ecause the headaches, just the environment

that I was working in, the trucks were not–you know, they just–there weren’t air

conditioned, there weren’t–they’re wore out truck in coal mines.”  Thereafter, he went to

work for a construction company in Albion, Oklahoma.  But he was fired “[b]ecause of my
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medical conditions, I was blacking out behind the wheel, headaches, I was having to take

time off to go to the emergency room, go to the doctors.”  He did not remember relating to

treating personnel, as reflected in his records, that he was terminated because the

company found out he was taking Valium; but he agreed with his attorney that having to

take medication was party of his “medical condition.”  Asked about his condition since the

fall from the bunk, Claimant stated:

My physical condition is I’m no longer sure of myself, I can’t–I have
blackouts.  I have constant headaches.  Some of them severe as–what I call
worse than a migraine headache.  I have stiffness in the neck.  I’ve–I just–I’m
unable to work and hold down a job.  You know, my health is deteriorating
because I don’t work.  You know, it’s caused mental stress.

Claimant admitted that before his injury, he has post traumatic stress disorder and

episodes of depression.  Yet he remained gainfully employed during these episodes.  He

testified:  “I believe had it not been for the fall I would still be employable as a truck driver.”

He agreed that he performed no work for pay between December 2, 2010 and February

16, 2011.  Claimant does not believe that he was physically able to work during that period.

He testified that he has always worked as a truck driver; but there is a reference in his

medical record of November 12, 2009 to his “working for a local security firm.”

The medical records in evidence show that the University of New Mexico Hospital

forbade Claimant from driving until he was cleared to do so by a physician.  Dr. Garrett

initially kept Claimant off work for six weeks.  But he wrote on January 11, 2011 that

Claimant “has classic symptoms of postconcussion syndrome,” that such symptoms can

take up eight weeks or longer to improve, and that he is unable to work until such

improvement occurs.  Garrett on February 16, 2011 wrote that Claimant “has improved to
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the point that he can return to work as a truck driver.”  I note that during this period, he was

being treated for his neck problems as well.

After consideration of the evidence, I find that Claimant has established that he

suffered a total incapacity from earning a wage from December 3, 2010, the day following

his work-related injury, until February 16, 2011.  In so doing, I credit Claimant’s testimony

that he worked nowhere during the period in question.  In spite of his testimony that he

sought the February 16, 2011 release from Dr. Garrett, I credit the doctor’s opinion that he

was able to return to work as of that date.

D. Attorney’s Fee

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  I find that Respondents have controverted Claimant’s entitlement

to temporary total disability benefits.  His counsel is thus entitled to a controverted

attorney’s fee on all indemnity benefits awarded herein pursuant to Ark. Code Ann. § 11-9-

715 (Repl. 2002).

CONCLUSION AND AWARD

Judgment is hereby entered In accordance with the findings of fact and conclusions

of law set forth above.  Respondents are directed to pay/furnish benefits in accordance

therewith.  All accrued sums shall be paid in a lump sum without discount, and this award

shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.  See

Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).
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Claimant’s attorney, the Hon. Eddie Walker, Jr., is entitled to a 25 percent (25%)

attorney’s fee awarded herein, one-half of which is to be paid by Claimant and one-half to

be paid by Respondents in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


