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STATEMENT OF THE CASE

On June 19, 2013, the above-captioned claim was heard in Conway, Arkansas.  A

pre-hearing conference took place on April 29, 2013.  A prehearing order entered on that

date pursuant to the conference was admitted without objection as Commission Exhibit 1.

At the hearing, the parties confirmed that the stipulations and issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the withdrawal of the stipulation concerning Claimant’s average weekly wage and

the addition of ones concerning medical and temporary total disability benefits, they are

the following three, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/insurance carrier relationship existed on or about

July 9, 2012.

3. In the event that this claim is found to be compensable, the treatment that is

in evidence would be reasonable, necessary and related.

4. In the event that this claim is found to be compensable, Claimant would be

entitled to temporary total disability benefits from July 10, 2012 to January

17, 2013.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the addition of issues concerning the valuation of Claimant’s average weekly wage

and whether he is entitled to an impairment rating, and an amendment of the temporary

total disability issue to conform to the stipulation, the following were litigated:

1. Whether Claimant sustained a compensable injury to his right shoulder.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits from July

10, 2012 to January 17, 2013.

4. Whether Claimant is entitled to an impairment rating and permanent partial

disability benefits pursuant thereto.

5. What was Claimant’s average weekly wage?

6. Whether Claimant is entitled to a controverted attorney’s fee.
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All other issues have been reserved.

Contentions

The respective contentions of the parties, following amendments at the hearing, are

as follows:

Claimant:

1. Claimant contends that he sustained a work-related right shoulder injury on

July 9, 2012.

2. Claimant contends that he was not an active participant in an altercation that

was work-related.

3. Claimant contends that his medical reports do in fact reflect an objective

finding of an injury.

4. Claimant contends that he is entitled to medical expenses concerning the

work-related incident on July 9, 2012.

5. Claimant contends that he is entitled to out-of-pocket expenses concerning

the work-related incident on July 9, 2012.

6. Claimant contends that he is entitled to temporary total disability benefits

from the date of July 10, 2012, to a date yet to be determined.

7. Claimant contends that these benefits have been controverted and a

maximum attorney’s fee is owed thereon.

8. Claimant contends that he has been rated at fifteen percent (15%) to the

upper extremity by Dr. James D. Allen on May 23, 2013.  Since this is a

shoulder injury, the rating should be converted to one to the body as a whole.
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According to the AMA Guides, Fourth Edition, such a rating converts to nine

percent (9%) to the body as a whole.

9. Claimant contends that his regular wages were $600.00 per week.  In

addition to that, he earned overtime wages in the amount of $6,401.29 over

a period of employment of 26 weeks.  According to the statute, overtime

earnings are to be added to the regular weekly wages and shall be computed

by dividing the overtime earnings by the number of weeks worked by the

employee.  Of the 26 weeks where he was employed, he only worked 23

weeks.  Claimant contends that his overtime pay should be divided by

23–the number of weeks he actually worked.

Respondents:

1. Respondents contend that the claim has been controverted as the claimant

was an active participant in an altercation that was not work-related.

2. The claimant has no objective medical findings.

3. Dr. Allen’s rating is invalid because (a) it is unclear to what “PPR” refers; (b)

it is unclear whether the rating is based on active or passive range of motion;

(c) the fifteen (15%) rating that was assigned is inconsistent with Allen’s

finding of full range of motion; and (d) the administrative law judge should be

the one to assign a rating here and, if warranted, it should be less than that

assigned by Allen.

4. Respondents contend that Claimant’s compensation rates are

$564.00/$423.00, and that the amount of his overtime earnings should be

divided by 26, the number of weeks he was employed at Respondent
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Denham Welding, because the applicable statute contemplates that during

the period at issue, there will be periods where no overtime is earned.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of Claimant and to observe his demeanor, I hereby make the following findings

of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that he sustained

a compensable injury to his right shoulder.

4. Claimant has proven by a preponderance of the evidence that he is entitled

to temporary total disability benefits from July 10, 2012 to January 17, 2013.

5. Claimant has not proven by a preponderance of the evidence that he is

entitled to an impairment rating and permanent partial disability benefits

pursuant thereto.

6. The evidence preponderates that Claimant’s average weekly wage was

$878.32, entitling him to the maximum compensation rates for 2012,

$584.00/$438.00.

7. Claimant has proven by a preponderance of the evidence that his counsel

is entitled to a controverted attorney’s fee on all indemnity benefits awarded

herein, pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2012).
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CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.  Samuel Criswell testified via

deposition.

In addition to the prehearing order discussed above, also admitted into evidence in

this case were the following:  Commission Exhibit 2, Claimant’s amended prehearing

response filed May 28, 2013, consisting of two pages; Claimant’s Exhibit 1, a compilation

of his medical records, consisting of two index pages and 39 numbered pages thereafter;

Claimant’s Exhibit 2, his wage records and an excerpt from the AMERICAN MEDICAL

ASSOCIATION, GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT (4th ed. 1993)

(hereinafter “AMA Guides”), consisting of two index pages and three numbered pages

thereafter; and Respondents’ Exhibit 1, the transcript of the deposition of Samuel Criswell

taken March 13, 2013, consisting of 47 numbered pages (this exhibit, separately bound,

has been retained in the file per Commission policy).

Adjudication

A. Whether Claimant sustained a compensable injury to his right shoulder.

Claimant, who 64 years old and a high school graduate, worked for Respondent

Denham Welding & Steel Sales (“Denham”) as a welder or fabricator.  As part of his job,

he used a forklift to move heavy materials around the shop.  The business converts old

railroad cars into tanks for use by the gas industry.  He has alleged that on July 9, 2012,

he sustained a compensable injury to his right shoulder when he was assaulted by a co-

worker.  Respondents have countered that his injury is not compensable because he lacks
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objective medical findings of an injury and because he was an active participant in an

altercation that was not work-related.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2012) defines “compensable

injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Id. § 11-9-102(4)(D).  "Objective findings" are those findings that cannot come

under the voluntary control of the patient.  Id. § 11-9-102(16).  The element “arising out of

. . . [the] employment” relates to the causal connection between the claimant’s injury and

his or her employment.  City of El Dorado v. Sartor, 21 Ark. App. 143, 729 S.W.2d 430

(1987).  An injury arises out of a claimant’s employment “when a causal connection

between work conditions and the injury is apparent to the rational mind.”  Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72
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Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

After careful analysis of the evidence, and in light of the applicable law, I find that

Claimant has met his burden of proving that he sustained a compensable injury to his right

shoulder.  It is clear that the medical evidence, supported by objective findings, shows that

he sustained an injury in the form of a full-thickness minimally retracted supraspinatus

insertional tendon tear.  This was the finding of his August 10, 2012 right shoulder MRI.

Moreover, the surgical notes dated September 5, 2012 note his post-operative diagnosis

as a torn rotator cuff.  There clearly was internal harm to the body as a result of the

documented fractures and swelling.  The injury was shown to have been accidental in that

it was due to a specific incident identifiable by time or place of occurrence.  Claimant

testified, and I credit, that following a verbal altercation between him and Samuel Criswell,

a co-worker who is 17 years younger than him and “a stout man,” the following happened:

I was in the process of laying it down on–I was running the forklift, sitting in
the seat on the forklift.  And all of a sudden, just kind of blindsided, Sam had
me around the neck, shoved over in the seat on the forklift, choking me.  And
somehow–I don’t know–he was kind of–I don’t–I don’t know, you know without
having a picture of it, but he was in behind me, probably laying on my left arm,
which was probably on the steering wheel at the time before he got ahold of
me.  And I got my right hand probably around his neck and got him shoved
off of me.

Claimant stated that he injured his shoulder when he “pushed [Criswell] off with my right

shoulder.”  He performed this maneuver because his right hand was the only free one, and

“if you’ve got a guy choking you, that’s–you know, you can’t live without air . . . .”
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After this first encounter, Claimant and Criswell exchanged words.  Their accounts

of this differ, but they agree that it ended with Criswell striking Claimant across the face.

However, it is the alleged assault on the forklift that Claimant alleges was the cause of the

injury at issue.  The evidence reflects that he went to Dr. Bill Lawrence the following day

and related that he had been in a fight at work and sustained scratch marks to his neck and

hands.  He also told Lawrence that his “[r]ight shoulder has been bothering him for a while

but it is worse after the fight.”  The doctor documented a “linear mark to [the] right neck,”

plus “[b]ruising to posterior left hand” and “[s]ome erythema and bruising to the right cheek.”

But again, the right shoulder injury is the only one at issue.  Respondents at the

hearing endeavored to show that any shoulder problems were pre-existing ones.  Indeed,

Claimant not only told Dr. Lawrence that it had been troubling him prior to the fight, but he

admitted in his testimony the source of this:

[I]t was the first week or two that I was there.  These tanks, of course, are
round.  We work inside the tanks.  We cut the ends out of them, and we patch
the bottoms.  And we do all kinds of stuff, a lot of welding on the inside of the
tank.  And I got up–the tanks are–some of them are slick inside.  They’ll have
a powder–we sweep them a little bit or take a hose and blow them off or
whatever.  But anyway, you go up the side of this tank–these tanks are about,
probably, 10 foot–nine foot, they’re 100 inches.  They’re around 100 inches
diameter-wise.  So you know, you got a pretty good radius that you’re walking
in all the time.  And I got up and slipped and fell down on my back and
shoulder on that side.  And the old boy that I was working with, “You all right?”
You know, but I needed my job, yeah, I was all right.

But he never filed a claim following this, or even sought medical attention.  Asked if his

shoulder continued to hurt at that point, Claimant responded:  “Oh, it was just there.”  But

he hastened to add that part of his problems were “old age.”  While he was able to continue

working–he never took time off after the fall–this was not the case in the aftermath of the

assault.  Following the fall, but before the fight, he was able to raise his right arm and to
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perform all of the lifting requirements of his job at Denham.  This included picking up 180-

pound argon welding bottles in a “bear hug” fashion and setting them on a platform about

18 inches off the ground.  However, after the encounter with Criswell, he was unable even

to raise his right arm.

I find that the evidence establishes that Claimant’s rotator cuff tear occurred as a

consequence of the fight with Criswell.  To the extent that he had any pre-existing problems,

I recognize that under the Arkansas Workers’ Compensation Act, the employer takes the

employee as the employer finds him, and employment circumstances that aggravate pre-

existing conditions are compensable.  Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787

S.W.2d 64 (1990).  A pre-existing infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the infirmity to produce the disability for which

compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550

(1996).

Notwithstanding the meeting of the above elements, another factor has to be taken

into account:  the right shoulder injury arose as the result of an assault.  Arkansas Code

Annotated Section 11-9-102(4)(B)(i) (Repl. 2012) provides that the definition of

“compensable injury” excludes the following:

Injury to any active participant in assaults or combats which, although they
may occur in the workplace, are the result of nonemployment-related hostility
or animus of one, both, or all of the combatants and which said assault or
combat amounts to a deviation from customary duties[.]

In Flowers v. Ark. Hwy. And Transp. Dept., 62 Ark. App. 108, 968 S.W.2d 660, (1998), the

Arkansas Court of Appeals ruled that the above provision is written in the conjunctive and
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1Claimant admitted that following the choking incident on the forklift, he and
Criswell exchanged words, with the latter pointing his finger at the former.  This led to
Claimant knocking Criswell’s finger away–clearly an act of assault–to which Criswell
responded by slapping him hard across the face.  But again, this is a separate incident
that occurred after the incident that caused Claimant’s injury.  So it is irrelevant to the
analysis here.

that it contains three prongs that must be satisfied before the exception acts as a bar to a

claim.  Under Flowers, a claim is not compensable only if it is shown:

1. that the injured employee was an active participant in the assault or
combat;

2. that the assault or combat is the result of nonemployment-related
hostility or animus; and

3. that the assault or combat amounts to a deviation from customary
duties.

With respect to the first prong, the credible evidence preponderates that Claimant

was not an active participant in the fight that caused his shoulder injury.1  His testimony,

which I credit, was that Criswell “blindsided” him as he was sitting on the forklift.  In

response to being choked–an act corroborated by Criswell’s admission that he “grabbed

him by the throat” and the medical evidence that documents a “lineal mark” on Claimant’s

right neck–Claimant pushed Criswell in an effort to get him to stop.  Claimant stated at the

hearing:  “I probably had my hands on him some way to get him off of me.”  He admitted

that he is unsure if he shoved Criswell or not.  According to Criswell, an admitted felon who

gave inconsistent testimony, Claimant scratched him on the face.  I do not credit him.  But

in light of the fact that Claimant’s efforts were merely undertaken in order to the get his

assailant to stop choking him, his actions were only those of self-defense, not active

participation in the combat.  Thus, the first prong has not been met.
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With respect to the second prong, the credible evidence does not preponderate that

the combat was the result of nonemployment-related hostility.  Criswell’s testimony was that

his grabbing Claimant by the throat was in response to Claimant calling him “a dumbass.”

He denied that it arose out of an earlier incident in the shop.  Again, I credit Claimant’s

account over his.  But Criswell admitted that earlier that morning, he repeatedly told

Claimant to move a pipe out of the shop, and that Claimant repeatedly refused to do this.

While their versions differ somewhat–with Criswell attempting to portray himself as calmly

making this request and being rudely rebuffed, and Claimant stating that he was the

reasonable person responding to an aggressively rude co-worker, they agree that this took

place.  The evidence shows that moving pipes in and around the shop at Denham is clearly

employment-related.  Respondents have tried to sever any chain of causation by offering

the testimony of the discredited witness Criswell that this exchange ended prior to, and did

not precipitate, the assault.  But close analysis of Criswell’s testimony shows that he actually

corroborates Claimant on the key facts of this event.  After being initially evasive in his

testimony, Criswell ultimately related that he “grabbed him around the neck.”  He added that

he did this in response to Claimant, stating, “he called me a dumb ass, and then he said,

‘We got along without you being here.’”  Claimant, in turn, denied using the epithet as a

noun; instead, he stated that he used it as an adjective to tell Criswell how absurd it would

be to move the large pipe out of the shop, only to have to bring it back in shortly thereafter

when work on it would begin.  While I again credit Claimant’s testimony over Criswell’s, it

frankly does not matter which one I believe on this minor point.  This is because the

evidence clearly shows that as this escalation in remarks was taking place, the two of them

were still arguing over whether or not the pipe should be moved.  Consequently, the
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preponderance of the evidence shows that the combat was the result of employment-

related hostility or animus, and that the second prong has not been met.

As for the third prong, the evidence preponderates that at the time he was injured,

Claimant was engaged in work-related activity:  operating the forklift.  However, none of his

duties at Denham related to fighting with a co-worker.  The combat itself, regardless of his

level of participation in it, was clearly a deviation from his duties.  Consequently, this prong

has been met.

But because of failure of the first two prongs, and since the elements of

compensability have been established, Claimant has proven by a preponderance of the

evidence that he sustained a compensable injury to his right shoulder.

B. Whether Claimant is entitled to reasonable and necessary medical

treatment.

Claimant has also asserted that he is entitled to reasonable and necessary medical

treatment.  Arkansas Code Annotated § 11-9-508(a) (Repl. 2012) provides that an

employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and
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necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

The parties have stipulated, and I have accepted, that if Claimant is found to have

sustained a compensable right shoulder injury, all of his treatment therefor would be

reasonable and necessary.  Consequently, I find that all such treatment that is in evidence

was reasonable and necessary.

C. Whether Claimant is entitled to temporary total disability benefits.

Claimant has alleged that he is entitled to temporary total disability benefits.  The

compensable injury to his shoulder is an unscheduled one.  See Ark. Code Ann. § 11-9-

521 (Repl. 2012).  An employee who suffers a compensable unscheduled injury is entitled

to temporary total disability compensation for that period within the healing period in which

he has suffered a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).  Per Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2012), the party

charged with proving an issue must do so by a preponderance of the evidence.  In addition,

the claimant must show that the disability lasted more than seven days.  Ark. Code Ann.

§ 11-9-501(a)(1) (Repl. 2012).

The parties have stipulated, and I have accepted, that if Claimant is found to have

sustained a compensable right shoulder injury, he would be entitled to temporary total
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disability benefits from July 10, 2012 to January 17, 2013.  Therefore, I find that he has

established his entitlement to these benefits as stated.

D. Whether Claimant is entitled to an impairment rating and permanent partial disability

benefits pursuant thereto.

Claimant has contended that he is entitled to an impairment rating and attendant

permanent partial disability benefits.  Respondents have disputed this.

In Jones v. Wal-Mart Stores, Inc., 100 Ark. App. 17, 262 S.W.3d 630 (2007), the

Arkansas Court of Appeals held that the Commission has the authority to assess its own

impairment rating in the absence of a physician-assigned impairment rating.  See also

Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994) and Polk County

v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001).

Permanent impairment, generally a medical condition, is any permanent functional

or anatomical loss remaining after the healing period has been reached.  Ouachita Marine

v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).  Pursuant to Ark. Code Ann. § 11-9-

522(g) (Repl. 2012), the Commission adopted the AMA Guides as an impairment rating

guide.  See AWCC R. 099.34.  A determination of the existence or extent of physical

impairment must be supported by objective and measurable physical or mental findings.

Ark. Code Ann. § 11-9-704(c)(1)(B) (Repl. 2012).  “Objective findings” are “those findings

which cannot come under the voluntary control of the patient.”  Id. § 11-9-102(16)(A)(i).

Permanent benefits are to be awarded only following a determination that the compensable

injury is the major cause of the disability or impairment.  Id. § 11-9-102(4)(F)(ii)(a).  “Major

cause” is defined as “more than fifty percent (50%) of the cause,” and a finding of major
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cause must be established by a preponderance of the evidence.  Id. § 11-9-102(14).  Any

medical opinion must be stated within a reasonable degree of medical certainty.  Id. §

11-9-102(16)(B).

The medical records in evidence reflect that Dr. James Allen, who performed the

rotator cuff repair surgery, wrote on May 23, 2013:  “REACHED MMI; WILL HAVE 15%

PPR WITH REGARD TO THE UPPER EXTREMITY.”  Claimant has argued that this rating

translates to one of nine percent (9%) to the body as a whole, and that he should be

entitled to it.  Respondents have contended:  (a) it is unclear to what “PPR” refers; and (b)

it is unclear whether the rating is based on active or passive range of motion; (c) the fifteen

(15%) rating that was assigned is inconsistent with the doctor’s finding of full range of

motion; and (d) the administrative law judge should be the one to assign a rating here, and

any rating should be less than the one Dr. Allen assigned.

With regard to Respondents’ first argument, it is clear from the context that “PPR”

is an abbreviation for “permanent partial rating.”  As for the second point, Allen assigned

the fifteen percent (15%) rating based on testing that he conducted on the day he assigned

the number.  This is apparent because on May 7, 2013, he declined to assign a rating,

writing:  “UNABLE TO EVAL/NEED TO SEE HIM TO DO THIS CORRECTLY.”  (Emphasis

in original)  But the notes of the examination read:

Inspection/Palpation:  mild tenderness to palpation present, no swelling
present, no deformities present
Range of Motion:  almost fulol [sic] but still painful at the extremes
Strength:  forward elevation, internal rotation, external rotation, adduction
and abduction 5/5
Stability:  no joint instability on provocative testing
Tests/Signs:  Speed’s test negative, A/C joint compression test negative



Crabtree - Claim No. G205936 17

(Emphasis in original)  Respondents are correct that the note does not show whether the

range-of-motion testing was active or passive.  Passive range of motion is considered an

objective finding in determining shoulder impairment.  See Hayes v. Wal-Mart Stores, Inc.,

71 Ark. App. 207, 29 S.W.3d 751 (2000).  Here, I cannot assess the validity of Allen’s

rating because only through speculation and conjecture could I find that the range-of-

motion testing was passive as opposed to active.  But I am unable to make such a leap

under the law.  See Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d

155 (1979).

With respect to Respondents’ third point, it is correct that Dr. Allen found that

Claimant had “almost ful[l]” range of motion.  Moreover, forward elevation, internal and

external rotation, and adduction and abduction were found to be “5/5.”  There is thus not

only no basis in the record to find Allen’s rating valid; but based on these findings, I am

unable to find that Claimant is entitled to any impairment rating of any degree under the

AMA Guides for his right shoulder injury.

In reaching this finding, I am not unmindful that Claimant underwent passive range-

of-motion testing at Ortho Rehab on November 26, 2012, and that some of those findings

would translated into a permanent partial impairment rating under the Guides.  For

example, his flexion reading of 160 degrees would translate into a one percent (1%)

impairment rating to the upper extremity under Figure 38, Page 43.  But this testing was

done nearly six months before Allen’s finding that Claimant had reached maximum medical

improvement–a finding that I credit.  The Commission is authorized to accept or reject a

medical opinion and is authorized to determine its medical soundness and probative value.



Crabtree - Claim No. G205936 18

Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  As a result, I

cannot credit the Ortho Rehab testing results.  In sum, Claimant has not proven his

entitlement to an impairment rating and attendant permanent partial disability benefits.

E. What was Claimant’s average weekly wage?

As addressed in the contentions, supra, while the parties agree on the valuation of

Claimant’s base average weekly wage ($600.00), they strongly disagree on how his

overtime should be treated in calculating his total average weekly wage.

In determining the average weekly wage of a claimant, Ark. Code Ann. § 11-9-518

(Repl. 2012) gives the following guidance:

(a)(1) Compensation shall be computed on the average weekly wage
earned by the employee under the contract of hire in force at the time
of accident and in no case shall be computed on less than a full-time
workweek in the employment.

(2) Where the injured employee was working on a piece basis, the
average weekly wage shall be determined by dividing the earnings of
the employee by the number of hours required to earn the wages
during the period not to exceed fifty-two (52) weeks preceding the
week in which the accident occurred and by multiplying this hourly
wage by the number of hours in a full-time workweek in the
employment.

(b) Overtime earnings are to be added to the regular weekly wages
and shall be computed by dividing the overtime earnings by the
number of weeks worked by the employee in the same
employment under the contract of hire in force at the time of the
accident, not to exceed a period of fifty-two (52) weeks preceding
the accident.

(c) If, because of exceptional circumstances, the average weekly wage
cannot be fairly and justly determined by the above formulas, the
commission may determine the average weekly wage by a method
that is just and fair to all parties concerned.
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In reference to the highlighted language above, Claimant has taken the position that

his overtime earnings of $6,401.29 should be divided by 23 weeks–the number of weeks

that he actually worked at Denham.  While he admitted that his period of employment

preceding his compensable injury was 26 weeks, three of those he did not work at all:

There’s–when I went to work there, I told [Mr. Denham, the owner] that we
had–I’ve got children in Florida.  And we went down there one trip for a week
and came back, and then another time.  And they knew all of that up front
when I went to work there, that I would be taking those weeks off.

His testimony was that those three weeks were treated by Denham as “unpaid vacation.”

The wage records in Claimant’s Exhibit 2 confirm that there was a three-week period

preceding the injury in which he was unpaid.  Respondents, on the other hand, have urged

that the Commission find that the overtime should be divided by all 26 weeks.

I have been unable to locate any reported decisions discussing this matter.  Thus,

this issue appears to be one of first impression.  “The phrasing “[w]eeks worked” in §

11-9-518(b) has not been defined per se.  But in addressing it, I am bound by rules of

statutory construction.  In passing Act 796 of 1993, the General Assembly made it plain

that the provisions of the Arkansas Workers’ Compensation Act are to be strictly construed

by the Commission and the courts.  See id. § 11-9-704(c)(3); Duke v. Regis Hairstylists,

55 Ark. App. 327, 935 S.W.2d 600 (1996).  “Strict construction means narrow construction

and requires that nothing be taken as intended that is not clearly expressed.”  Hapney v.

Rheem Mfg. Co., 341 Ark. 548, 26 S.W.3d 771 (2000).  Also the Arkansas Supreme Court

in Ark. Hotels & Ent. v. Martin, 2012 Ark. 335, ___ S.W.3d ___, set out the rules of

statutory interpretation:
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When interpreting a statute, “we construe it just as it reads, giving the words
their ordinary and usually accepted meaning in common language.  We
construe the statute so that no word is left void, superfluous, or insignificant,
and we give meaning and effect to every word in the statute, if possible.”
Daimler Chrysler Corp. v. Smelser, 375 Ark. 216, 222,289 S.W.3d 466, 472
(2008)(internal citations omitted).

In interpreting § 11-9-518(b), it is clear that the General Assembly intended that only

those weeks preceding the incident at issue that the employee actually worked for the

respondent employer would serve as the divisor for the amount of overtime that was

earned during the period in question.  Otherwise, instead of “worked by the employee,”

Subsection (b) would read, “that the employee was employed,” or similar language.  The

evidence shows that Claimant only worked 23 of the 26 weeks he was employed at

Denham prior to the occurrence of the compensable shoulder injury.  Consequently, I find

that the method of calculation put forth by Claimant is the correct one to employ here:

$6401.29 divided by 23 weeks equals $278.32.  This amount, added to the $600.00 base

average weekly wage, shows that his average weekly wage was $878.32, entitling him to

the maximum compensation rates for 2012, $584.00/$438.00.

F. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  I find that Respondents have controverted Claimant’s entitlement

to temporary total disability benefits under this claim.  His counsel is thus entitled to a

controverted attorney’s fee on all indemnity benefits awarded herein pursuant to Ark. Code

Ann. § 11-9-715 (Repl. 2012).
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CONCLUSION AND AWARD

Respondents are directed to pay/furnish benefits in accordance with the findings of

fact set forth above.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-

809 (Repl. 2012).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be

paid by Respondents in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2012).  See

Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d

463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


