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STATEMENT OF THE CASE

A hearing was conducted in the above stye claim to determine the claimant’s entitlement 

to additional workers’ compensation benefits.  On April 29, 2013, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The parties also

agreed to address the issue of the appropriateness of the claimant’s anatomical impairment rating.

The Pre-hearing Order is herein designated a part of the record as Commission Exhibit #1.  

The parties were provided an opportunity to submit additional evidence subsequent to the

hearing, no later than August 2, 2013.  In accordance with the afore, respondents submitted the

claimant’s record from the Department of Workforce Services, as well as a computation of
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unemployment benefits that the claimant received.  The afore has been bluebacked as a

respondents’ exhibit submitted subsequent to the hearing.  Further, respondents elected not to

pursue additional documentation or a deposition from Dr. Barry D. Baskin relative to the

impairment generated by same.  Finally, the claimant confirmed that there was not an outstanding

bill in place in connection with his treatment under care of Dr. Baskin.

The testimony of Maurice Eugene Cothran, coupled with medical reports and other

documentary evidence comprise the record in this claim.

DISCUSSION 

Maurice Eugene Cothran, the claimant, with a date of birth of April 1, 1980, completed 

the eleventh grade and in 2003 obtained his GED.  Since 2003, the claimant’s work history has

consisted of construction and restaurant work.

The claimant offered that he commenced his employment with respondent-employer in

2011, performing construction work.  The claimant described his general job duties in the

employment of respondent-employer as a general laborer:

     Like I said, construction as far as like sludge, you know,
cleaning up, you know, stuff like that.   (T. 12).

The claimant maintains that most of his work at respondent-employer required him to perform

significant manual labor, to include a lot of lifting.

The claimant described the job activities that he was performing at the time he sustained

his injury on August 12, 2012:

     I was working with what they call a pressure washer; it was a
2800 PSIs, and I was pressure washing the floor.  We had to knock
this black-like stuff up off the floor to, like, clean it.  And one of
the Tenaris workers walked behind me and, like, kind of bumped
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me, not in the wrong way, but he was trying to screw around me
and he bumped me and I went across my toe and hit my foot and I
immediately took off my boot and I was told that I wasn’t supposed
to do that. (T. 13).

The claimant testified that he experienced excruciating pain when the pressure washer came

across his foot.  The claimant observed an laceration to the side of left foot when he removed his

boot.  Regarding the location of his injury, the claimant testified:

     Yes, sir.  It was my left outer foot and to the front tip of my
toes; all four toes to the big one. (T. 13).

The injury was immediately reported to appropriate personnel in place.  The claimant’s testimony

reflects regarding the afore:

     Yes, sir.  Tim was my safety supervisor and, you know, he came
over and I was instructed to go out to the truck, but I wasn’t able to
walk; so, they carried me out there. (T. 14).

The claimant was taken to Dr. Richard Hester for medical treatment in connection with

his injury on August 8, 2012.  The claimant described the medical treatment that was provided to

him by Dr.  Hester:

     He lanced my - - those boils that was on my toes, and let them
drain, and then, he put the cream on there, and then, wrapped it up
and sent me back to work. (T. 14). 

As far as his ability to walk at the time he was returned to work by Dr. Hester, the claimant

testified:

     No, sir, I couldn’t walk on my own, or - - they had to give me
crutches just to get up and it was so much pain. (T. 15).

The claimant denied having any problem with his left foot prior to August 8, 2012.  

The claimant explained why he went back to work after being provided the initial
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treatment by Dr. Hester:

     Because Tim, the supervisor, said that it was a certain amount
of people that needed to stay out on the property and I was one of
them and he didn’t let me go home. (T. 15). 

The claimant testified that his injury occurred at about 11:00 a.m. on August 8, 2012.  The 

claimant added: 

     I was supposed to work a twelve-hour shift and I had seven
more hours to go. (T. 15).

The claimant was taken back to the job site by his supervisor.  As far as the job duties he

performed after being returned to the job site, the claimant testified:

     Well, he told me, due to my injury, that he was just going to
have me sit in the water truck for seven hours, and I asked, because
I was in so much pain, “Can I go to the house, because I can’t
walk?”  And he said, “No.” (T. 15-16).

As a consequence of the above, the claimant remained at work sitting in the water truck for the

remaining hours of his work-shift.

The claimant’s testimony reflects that he first got medical care for his left foot injury nine

(9) days later when he went to the emergency room on his own.  The claimant denies completing

any paperwork when he had the accident at the job site on August 8, 2012.  Further, the claimant

denies completing any form at any point shortly after the accident that had a big “N” at the top

right.  The claimant maintains that respondents selected Dr. Hester to see him after the accident. 

The claimant offered:

     Well, when it occurred, they was looking to find someone they
could take me to besides the emergency room. (T. 16).

The claimant testified regarding the problems he experienced with his injury over the next
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several days after seeing Dr. Hester for his injury on date of its occurrence, August 8, 2012:

     Well, sir, I couldn’t walk, I was in real bad pain, I could barely
let a water drop hit my foot.  I mean, it was unbearable.  I mean, I
had to have people to help me put my clothes on and move around. 
I couldn’t do nothing by myself. (T. 16-17).

The testimony of the claimant reflects that he restrictions and limitations were solely caused by

the injury to his left foot, and that he had no other physical problems.  

The claimant testified regarding his work situation after completing the remaining hours

of his work shift on August 8, 2012:

     They told me that I wasn’t - - that they wasn’t going to let me
come - - well, the first time they said, “Call and we’ll see if we’ll
let you come back in.”  And I called the following day, which I
knew I wasn’t going to be able to come in, and he said, “Well, if
you can’t put your boot on your foot, you know, I’m not going to
let you in - - to come back.”  And I said, “Well, I can’t put my boot
on my foot.”  And that was August - - August the 8th was the last
day I worked.  (T. 17).

The claimant acknowledged receiving temporary total disability benefits up to October 29, 2012,

at a rate of $267.00, per week. 

Regarding the number of times the was seen by Dr. Hester in connection with his injury,

the claimant’s testimony reflects:

     I was supposed to see him on - - I believe, it’s the 15th of
August.  But like I said, my foot was in so much pain and it felt
like it was going to fall off, that I went to the clinic and I told them
that I needed to see someone and they told me to do whatever you
got to do, and I said, “Well, I’m going to the emergency room
because I can’t stand it.” 
(T. 18).

The claimant noted that the above direction came from personnel at the clinic. 

The medical in the record reflects that the claimant was seen at the MED on August 15,
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2012, and continued treatment with same until August 27, 2012.  Thereafter, the claimant was

seen at UT Medical Group in Memphis from August 27, 2012 through September 6, 2012, in

connection with his left foot injury.  

The claimant was also again seen in the MED in the Wound Center on September 6,

2012, for an unrelated problem – gunshot wound. The testimony of the claimant reflects that the

gunshot wound was to the area “in the inside of” his left leg, but not to the area of the work-

related burn.

The claimant compared the site of the location of his work-related injury to the location

of the gunshot wound:

     Okay.  The gunshot is on the inside of my foot, like towards the
back of my heel of my foot, the bullet had went in and come out
the bottom of my heel. (T. 22).

The claimant testified regarding the circumstances surrounding his gunshot wound:

     Oh, I was an innocent bystander.  I was in my apartment and a
guy come up to the next door, and was looking for somebody else,
and then, got to knocking on my door, that’s how I got involved. 
(T. 22-23).

The claimant maintains that after he suffered the gunshot wound, the doctor that was treating his  

burn wound stopped.

The claimant maintains that from his perspective, other than wrapping the area and

providing the cream during the initial visit, Dr. Hester did not do anything for him to help his

burn.  The claimant explained why he sought a change of physician from Dr. Hester:

     Because I wasn’t - - I felt that I wasn’t getting the proper care,
and I felt there was more that needed to be done to my foot, and
when I went to the emergency room, the doctor told me that I was
supposed to come - - (T. 20).
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The claimant offered that he felt he needed more medical care for his injury than had been

provided by Dr. Hester. 

In late January 2013, the claimant’s change of physician request was granted.  The

claimant was seen by Dr. Barry Baskin in February 2013.  The claimant testified regarding his

continuing problems with his injury that he felt needed to be addressed, which included the fact

that the wound had not begun to heal; that it was still open; that he needed help with therapy and

dressing the foot.  Regarding his manner of caring for his injury, the claimant’s testimony

reflects:

     I had to wash my foot a certain amount of times a day and keep
it propped up in the air and go back and do therapy on my foot as
far as, like, scraping it and stuff.  Like scraping dead skin off in
order to get the new skin to heal right. (T. 21).

The claimant was provided the above directions in wound care by medical personnel of UT

Medical in Memphis.  The claimant described the location of the scar on his left foot from the

work-related accident:

     Okay.  On my left foot it starts, like, at the ankle part and it goes
all the way up to the front of my - - the tip of my toes.  And it’s like
a - - probably like a quarter - - like a dollar quarter size hole where
the skin, like - - I mean, it’s still not - - it’s not - - sorry. (T. 22).   

The claimant testified regarding his course of treatment under the care of Dr. Baskin:

     Okay.  Dr. Baskin gave me a cream to help with my nerve
problems, because I had real bad nerve problems in my foot, and he
had me going to therapy, you know, to help me get up and start
being able to walk. (T. 21).   

 
The claimant was seen by Dr. Baskin on four (4) occasions, feels that he was provided good

medical care, and that his left foot got better after seeing him.  The claimant concurs with Dr.
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Baskin’s May 10, 2013, assessment that his burn injury to his left foot kept him off from work.  

(CX #1, p. 19).  The claimant testified that due to his left foot burn injury he was not able to

work between October 29, 2012, and May 23, 2013, and that he did not work anywhere during

those dates.  The claimant testified that he did not earn wages during the afore dates.  

The claimant addressed the “sweating” of his left foot that was cited in the May 23, 2013,

office note of Dr. Baskins:

     Well, I have, like I said, nerve problems in my foot and it
constantly, like, sweats; you know, it doesn’t stop sweating. (T.
26).

In explaining why his shoes were not laced during the May 23, 2013, visit to Dr. Baskins the

claimant testified:

     Well, due to the swelling of my foot and the pain and stuff, I
can’t put shoestrings on my shoes because my foot is too big, it’s
too swollen. (T. 27).

The testimony of the claimant reflects that the left foot still continues to swell and that the scar

area is hypersensitive and painful to the touch.  Regarding the afore, the claimant offered:

     Yes, sir.  I can pull my sock off and the skin will - - like, some
of the top skin will, like, roll back.  It’s really - - it’s bad. (T. 27).

During the May 23, 2013, visit, Dr. Baskin placed the claimant at maximum medical

improvement.  The claimant’s testimony reflects, regarding his ability to physically return to

work:

     Probably, like, if Ido go back to work, it’d be like - - no sir, I
don’t.

     I don’t think I could work over, like, four hours.  Walking is
hard for me still to today. (T. 27-28).
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The claimant acknowledged that he has been released by Dr. Baskin to return to work.

The testimony of the claimant reflects that he has not received any payment for mileage

from respondents, noting that everything is coming out of his pocket in terms of money spent

going back and forth to the doctors.  The claimant maintains that other than the October 25,

2012, gunshot, he has not had any other accidents or injuries since the August 8, 2011, work-

related accident. The claimant maintains that all medical treatment that he received between

August 8, 2012, and October 25, 2012, was in connection with the compensable August 8, 2012,

left foot burn injury.  

The testimony of the claimant reflects that he received treatment at the emergency room

for the October 25, 2012, gunshot wound.  The claimant estimates that he was at the emergency

room for two and a half to three hours for the gunshot wound:

     Yes, sir, they cleared me and told me I could go home and I
gave copy of the paper to the doctor when I seen him again from
my burn. 

     And that’s when they started back proceeding with my visit to
the burn center. (T. 29). 

The claimant asserts that he continues to require medical treatment in connection with the

August 8, 2012, compensable burn injury:

     Therapy, I believe is needed more.  I mean, and as far as like my
foot, the discoloration and the healing is not there. (T. 30).

As far as treatment measures that he continues to perform in connection with the left foot injury,

the claimant’s testimony reflects:

     Yes, sir.  I’m trying to think of the name of it [cream].  I have
one cream that’s for my nerves, you know, to rub on my foot any
time I have pain, and then, I have one to try to help get the color
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back, but other than that, I don’t have anything. (T. 30). 

The claimant testified that during his last visit with Dr. Baskin, which was May 23, 2013, he was

prescribed Gabapentin.  

The claimant offered that the Gabapentin, which is in pill form, is to help with the nerves

at the site of the injury.  The testimony of the claimant reflects that he takes the Gabapentin twice

a day as needed for pain.  The claimant asserts that he paid the cost of the afore prescription.  The

claimant testified that he has not had to pay for any other prescriptions while seeing Dr. Baskin. 

The claimant desires to return to Dr. Baskin for treatment regarding his left foot. 

The claimant maintains that group of bills comprising the treatment he received at UT

Medical Group from August 30, 3012 to September 12, 2012, were for medical treatment in

connection with the August 8, 2012, left foot injury, which to his knowledge have not been paid.

(CX #1, p. 1-3).  The claimant has also furnished receipts for supplies obtained at Super D

Drugstore and Family Dollar Store, which he maintains was in connection with the treatment of

his August 8, 2012, left foot burn injury, which have not been reimbursed. (CX #2, p. 4-5).  The

claimant paid out of pocket to obtain the afore supplies and prescriptions. (T. 23-24).

The claimant attributes the August 15, 2012, bill of North Division Street Emergency

Physicians to an emergency room visit of the same date he made in connection with the August

8, 2012, left foot burn injury.  (CX #2, p. 6). Regarding the emergency room visit, the claimant

testified:

     Well, I went to the hospital on my own because I was having
real bad pain, and I could barely - - like I said, I couldn’t walk on
my foot at all.  And I had a friend take me up there to Dr. Hester’s
clinic and that’s when I proceeded to the hospital. (T. 24). 
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The claimant asserts that because he could not get in to see Dr. Hester he went to the emergency

room.  The claimant maintains that the collection letter from Nationwide Recovery was due to

unpaid medical bills incurred in connection with the treatment of his August 8, 2012, left foot

burn injury at UT Medical Group. (CX #2, p. 7).  The claimant denies that he received medical

treatment at UT Medical Group in connection with the October 25, 2012, gunshot wound.

Regarding the August 23, 2012, of Dixie Health Care, the claimant explained the basis

for the expense:

     I needed something to help me walk, you know, and I had to get
a boot in order to, you know, comfort my feet a little better. (T.
25).

The claimant asserts that the boot was necessary in connection with the August 8, 2012, left foot

burn injury. 

During cross-examination, the claimant was questioned regarding location of the October

25, 2012, gunshot wound:

     I was shot in the back of my [left] foot, like, up under my ankle
bone and come out the bottom of my heel. (T. 32).

As to whether he was shot in the calf area of his left leg, the claimant offered:

     Yeah, up higher, like, by my knee.

     But it grazed, it didn’t - - that’s why I didn’t say anything about
it, it just gazed. (T. 32).

The claimant confirmed that the bullet went into and out of his left foot. 

The claimant acknowledged that he returned to the doctor on November 29, 2012, for his

burn injury, and was provided a release to return to work, which was four (4) weeks after the

October 25, 2012, gunshot wound.  The claimant denies having any problem with his left foot
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from the gunshot wound after November 29, 2012.  Regarding the afore, the claimant offered:

     I mean, I - - I might have said, it was like, healed up, but it was
healed to the point where it wasn’t, like, bleeding or anything like
that. 

*          *         *

     Well, as far as the gunshot wound, I mean, it didn’t affect
anything.  I mean, that’s why I had to get the papers saying that I
can go back to the burn center, and they went right back to working
on my foot. 
(T. 34-35).

The claimant asserts that when he was released to return to work on November 29, 2012, with no

limitations, he did not attempt return to work because he could not put a shoe on due to residuals

of the August 8, 2012, left foot burn injury.  Nevertheless, the claimant asserts that he did contact

respondent-employer:

     Yes, I did.  Dawson said they couldn’t put me back to work and
I was told that I wasn’t going to be able to work due to my foot,
because I couldn’t put no shoe on. 

     And he told me to try to find office jobs. (T. 35).

The claimant maintains that because he could barely walk after November 29, 2012, he did not

go anywhere else to find any work. 

The claimant described the condition of his August 8, 2012, left foot burn injury at the

time he was seen by Dr. Baskin on February 11, 2013:

     It was still trying to heal, but as far as the feeling of the nerves
and everything, that was the whole purpose of me going. (T. 36).

The claimant confirmed that at the time of his initial visit to Dr. Baskin on February 11, 2013, a

rash, identified as athlete’s foot, was observed on the back of his left foot; however, the burn was
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located on the side of his foot.  The claimant acknowledged being sent to a type of physical

therapy for three weeks by Dr. Baskin, which was performed in Blytheville.  The claimant was

also provided Voltaren Cream by Dr. Baskin to use on his foot. 

The claimant returned to Dr. Baskin on February 21, 2013, where his symptoms were

found to be consistent with sympathetic pain syndrome, and for which Dr. Baskin recommended

he undergo a CT of his left foot.   The claimant underwent the CT scan, which was normal. 

The claimant testified that although Dr. Baskin has said that his left foot burn wound is

completely healed, he disagrees.  In addition to the discoloration in the area of the burn on the

left foot, the claimant testified regarding other symptoms that he continues to experience:

     Yes, sir.  I have a real bad sharp pain.  It’s like stabbing in my
foot and it’s not all the time, but it’s the majority. (T. 39).

The claimant also maintains that the area of the burn is “real sensitive”. (T. 39). 

The claimant acknowledged that Dr. Baskin reported during the initial visit of February

11, 2013, the his wound was completely healed, however added regarding the skin breaking off

with the removal of his sock:

     Yeah, it’s like when I pull my sock off, you can see, like, the - -
like, skin, like, shaving; not real bad, but, you know, you can see it. 
(T. 40). 

The claimant acknowledged that he has not contacted Dr. Baskin’s office since his last visit of

May 23, 2013, to request a return appointment. 

The evidence in the record reflects that the claimant was ruled not eligible for 

unemployment benefits from November 4, 2012, through December 1, 2013.  The claimant did

not receive unemployment benefits for four (4) weeks which occurred in the April-May 2013,
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time period.  The claimant asserts that he received $120.00, per week in unemployment benefits,

after taxes. (Supplemental Exhibits).  The claimant confirmed that he made the necessary job

contacts to continue receiving unemployment benefits:

     Yes, sir.  I mean, you had to go and look for a job.  Yes, I have
filled out applications on the internet and stuff like that. 

*          *          *

     Like restaurant, like McDonald’s or KFC, or something like
that. (T. 45). 

The claimant provided testimony regarding the various places he made job contacts beginning in

December 2012. (T. 45-46).

During re-direct examination, the claimant testified that he was never offered a chance to

go back to work after working the seven (7) remaining hours of his shift following the August 8,

2012, accident.  The testimony of the claimant reflects that while he provided the November 29,

2012, release to return to work to personnel of the Department of Workforce Services at the time

he applied for unemployment benefits he also informed them of the difficulties and problems that

he was still having with his left foot.       

The claimant elaborated on the difficulty he experienced in pulling the sock of his left

foot as it related to residuals of his August 8, 2012, compensable injury:

     When I pull it off it rubs against my foot, you know.  Like, it’s
not a lot of skin, but you can see signs that my skin is still not even
healed. 

     Yes, sir, and very sensitive, I mean.  (T. 48). 

The medical in the record reflects the presence of an August 9, 2012, office slip of Dr.

Richard Hester which reflects that the claimant was in his office for a burn to the foot. (CX #1).
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The claimant was next seen on August 15, 2012, for his left foot wound at the MED in Memphis. 

The claimant also received burn treatment for his left foot injury on August 27, 2012, at the

MED. (CX #1, p-2-4).  A August 27, 2012, off-work slip regarding the claimant by medical

personnel of UT Medical Group, reflected that the claimant was under the care of same and could

not return to work until “wounds heal”. (CX #1, p. 5). A similar off-work slip was issued on

behalf of the claimant on September 6, 2012. (CX #1, p. 6-8).

The medical in the record reflects that the claimant received treatment at the MED in

connection with his August 8, 2012, left foot burn injury from September 20, 2012, through

October 1, 2012.  The October 1, 2012, visit of the claimant resulted in another off-work slip

being issued by his medical provider.  The afore reflects that the claimant “cannot return to work

until able to wear shoe on left foot and get .......... to left foot.”.  The off-work slip further

reflected that the claimant “can do sedentary work when able to wear shoe”. (CX #1, p. 13).  The

October 1, 2012, medical records reflect that the claimant’s next appointment was October 15,

2012.  (CX #1, p. 10).  

The claimant was released by the Ortho Department of MED on November 29, 2012,

following his resumption of treatment after the October 25, 2012, gunshot wound.  The afore

release was without limitation. (RX # 1).

Pursuant to the entry of a Change of Physician, the claimant was initially seen by Dr.

Barry D. Baskin on February 11, 2013, in connection with his compensable August 8, 2012, left

foot injury.  The February 11, 2013, evaluation report of Dr. Baskin reflects, in pertinent part:

CHIEF COMPLAINT:     Left foot pain status post a burn.

HISTORY OF PRESENT ILLNESS:    This is a 32 year old
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gentleman from Blytheville who has a history of good health.  He
was working for Hill Service Company operating a high pressure
sprayer.  He was on the job 8/8/12 when he inadvertently sprayed
his left foot with the sprayer.  The spray gun was strong enough
that the water tore through the top of his boot behind the steel toe
and caused him to have a burn of the foot.  He was seen by an
internist, Dr. Richard Hester, in Blytheville for a couple of visits
and had some debridement.  Subsequently he was still having
severe pain and went to an Emergency Room and was directed to
Dr. Hickerson, at the Memphis Med Center.  Dr. Hickerson is a
burn expert and plastic surgeon.  He was admitted to the Burn Unit
with an infected left foot and received some more debridement and
antibiotics.  He was discharged and has been released from Dr.
Hickerson’s care.  He still has a scar over the lateral aspect of the
foot.  He has been working through a temporary service and he has
not been able to go back to work.  He reportedly had second degree
burns to the left foot from review of the medical records, which
were fairly scant.  His chief complaint, again, is still left foot pain. 
He has developed a rash over the foot as well.  He is using some
type of a cream on the foot, but he did not bring that with him and
he is not sure of the name.

*          *          *

MEDICATIONS:    He states that he is currently using Santyl and
Avosil Scar Ointment and Hydrocodone 7.5 mg q 4 to 6 hrs PRN.

*          *          *

PHYSICAL EXAMINATION:     This is a 6 feet 2 inch, 225
pound African-American gentleman.  He is pleasant and
cooperative in no apparent distress.  Attention was turned to his
left lower extremity.  He has burn scars on the lateral aspect of the
left foot and down over the toes, two through five.  There is some
hyperpigmentation and hypopigmentation.  He has a scaly rash on
the foot consistent with tinea pedis.  This is on the sone of the foot
and also some on the dorsum and around the toes.  He has good
dorsalis pedis pulse and posterior tibial pulse.  He has good
movement at the ankle.  There is no restrictive range of motion. 
He is hypersensitive over the scar over the lateral aspect of the
foot. 

IMPRESSION:     Mr. Cothren is a nice gentleman who has a
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second degree burn back in August 2012.  He has residual scar
over the foot and ankle, primarily laterally over the left foot and the
toes as outlined all with some hyperpigmentation but healing.  No
open skin.  The wound is completely healed.  He has a rash
consistent with athlete’s foot. 

PLAN:     I recommend work hardening with physical therapy 3
times a week for about 3 weeks to do desensitization of the skin as
well as progressive ambulation.  I would suggest using Voltaren
Cream on the foot every 4 hours as needed for pain over the area
that hurt and Lotrimin Cream 4 times a day for up to two weeks to
get the athlete’s foot resolved.  I believe this gentleman will be able
to go back to work.  I think that when I see him back he will
probably be at a point of maximum medical improvement.  He
does have an antalgic gait secondary to the hypersensitivity over
the lateral aspect of the foot.  We will see how he does with the
physical therapy. (CX #1, p. 14-15).

The claimant was seen in follow by Dr. Baskin on March 21, 2013.  The clinic note relative to

the afore reflects, in pertinent part:

S:     Maurice is back in for follow up.  He has been going to
physical therapy up in Blytheville.  The therapists note that the
patient comes into the clinic and can barely keep his eyes open or
focus.  He denies taking any medication and just states that he is so
tired and needs to go to bed.  He requires 1 to 1 treatment due to
needing constant verbal cues just to stay awake and on task.  He
states that he is not having any seizures, but is having difficulty
getting seizure medications for lack of insurance coverage.  He is
noted to complain of pain the whole time that his shoe was on and
today he comes in with a flip flop on the left foot.  The therapist
noted that his foot was not cold.  There were no changes in
temperature.

S:     Today his left foot is taken out of the flip in which he has a
full sock on and his compressive garments and the foot was very
cold and hypersensitive along the lateral aspect.  His scars look
good.  I asked him if he was taking any drugs at all and he said no. 
He does not appear to be intoxicated but when I entered the room
he was sleeping.  He was easy to arouse but does have somewhat
of a flat affect.  I am really not sure if he is tired, depressed or
taking mediation.  His pupils are equal and reactive.
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I:     Based on the fact that he is having persistent pain after a burn
injury and does have hyperesthesia of the foot, it is possible that he
has sympathetic mediated pain syndrome.  He states that he
absolutely cannot wear a regular shoe.  That would certainly
prevent him from going back to work.  I think that he is otherwise
about at a point of maximum medical improvement.

P:     To rule out sympathetic mediated pain I am going to get a
three phase bone scan.  I have no other tests or plan for this
gentleman other than that.  He is not taking pain medications from
me.  He previously was given some Voltaren Cream and he has
used that with some benefit.  He has also used the Lotrimin Cream
and his athlete’s foot is better.  I will get him to come back and see
me after the bone scan is performed. (CX #1, p. 16). 

The evidence reflects that the clamant underwent the three phase bone scan on his feet

and ankles on May 10, 2013, at Baptist Health Medical Center – Little Rock.  (CX #1, p. 18). 

The claimant was seen in follow-up by Dr. Baskin on May 13, 2013.  The clinic note of the afore

visit reflects:

S:     Mr. Cothern underwent a 3 phase bone scan on the feet and
ankles on 5/10/13 at Baptist Health Medical Center in Little Rock. 
This scan shows some subtle increased uptake on all three phases
in the soft tissue of the left medial foot.  The patent has not
complained of any pain in the medial foot, but more in the lateral
foot.  This scan is not suggestive of sympathetic mediated pain
syndrome.  It is my opinion that Mr. Cothren is at maximum
medical improvement.  He has no residual scar that is ratable under
the AMA Guidelines Forth Edition.  He has very minimal
hyperpigmentation but nothing that I feel is a ratable condition. I
am gong to release him from my care.  If he needs follow up I will
be happy to see him back on an as needed basis.  Based on my
evaluation of Mr. Cothern I do feel like the burn injury to his left
foot has kept him off work.  As of today’s date, 5/13/13, he is
released to return to regular duty at maximum medical
improvement.  Having evaluated him, I believe that his time off
work was necessitated by his work injury within a reasonable
degree of medical probability.  (CX #1, p. 19).

The medical in the record reflects that the claimant was again seen by Dr. Baskin on May 23,
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2013, in connection with his compensable left foot injury.  The clinic note of the afore visit

reflects, in pertinent part:

S:     .      .    .  He still complains of his left hurting along the
dorsum of the foot.  He hurts over the medial aspect of the foot. 
He is hypersensitive over the burn scar on the lateral aspect of his
foot. 

O:     Today I looked at his foot and he is still wearing a
compressive stocking.  When the stocking was removed his foot is
not swollen.  He does have little increased sweating of the left foot
compared to the right, although there is no real temperature
change.  He states the left foot sweats a lot and does occasionally
swell, requiring him to continue to wear the compression stocking
that he got through the burn clinic.  He has a on a fairly new pair of
sneakers today and his left shoe is without laces because he feels
like the shoe hurts his foot when it is too tight.  I notice that his
right shoe is laced.  He has burn scar over the lateral aspect of the
foot from about 1/3 of the way anterior lateral to the left heel.  This
scar picks up along the mid lateral foot and goes up to the little toe
and involves the little toe, the tip of the forth toe, the tip of the
third toe and the tip of the second toe.  It does not involve the big
toe.  This scar area is hypersensitive and is dystrophic with
discoloration.  He has variable hyper and hypopigementation in the
area of the scar.  I had previously dictated a note about Mr. Cothran
and his bone scan which did not reveal any increased uptake
consistent with a problem over the lateral aspect of the foot and
was not consistent with sympathetic mediated syndrome, RSD or
complex regional pain syndrome type II.  At that time I did not
think he would have an impairment rating although today after
looking at his foot I think he does have a scar that would be
described as hypersensitive.  He does have signs and symptoms of
a skin disorder that are present.  There is, I believe, some limitation
in his activities.  This does not limit basic ADL’s like feeding,
bathing, grooming or dressing although it does require some
modification with dressing due to the compression garment.  It
does limit his ambulation and he does have some limited
ambulation.  He states that after walking a block or so he has
problems with hurting.  He did describe that after he had his burn
that unfortunately somebody broke into his apartment and shot into
the door and it ricoshayed off and hit his foot.  This was a 22
caliber bullet and he does have a gunshot wound along the medial
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aspect of the foot.  This would correspond pretty well with some of
the increased uptake on the bone scan which was right in the same
area as the scar on the inside of his foot.  I believe using the AMA
Guidelines Forth Edition, contrary to my previous note prior to
today’s reevaluation, that Mr. Cothran will have an impairment
rating based on his burn to the left foot and his residual scaring. 
This rating would come out of the AMA Guidelines table 2 on
page 280.  This would be a class I impairment.  This would be a
7% whole person impairment.  Based on the neuropathic pain I
would recommend that he start on some Gabapentin.  I am going to
try him on generic Gabapentin 300 mg 1 or 2 at bedtime.  This will
hopefully help with some of the pain that he is experiencing.  He
also had the Voltaren Cream which helped some but his worker’s
comp insurance has not renewed that.  He states that it was helping
some.  I would suggest that he be able to use this for a while longer
applied every 6 hours over the foot as needed for pain.  I believe
that he is at MMI with regard to his injuries.  I am going to
prescribe the Gabapentin.  I would be happy to prescribe that for
him and if necessary see him back for follow up medical
management.  I don’t think any further therapy is indicated at this
time.  He is trying to find another job.  His problem, I think with
the scar tissue of the lateral aspect of the foot, would be one of
friction, risk of skin breakdown with excessive friction and also he
would be prone to increased injury if he is expected to any toxic
chemical, etc.  All of this is outlined in the AMA Guidelines with
the class I rating.  Again, I would be happy to see him back and I
will prescribe the Gabapentin. (CX #1, p. 20-21). 

As noted above, subsequent to the hearing the parties were granted permission to submit

documentation regarding the claimant’s unemployment benefits and any unpaid bill(s) incurred

in treatment by Dr. Baskin.  The afore exhibits have been bluebacked as Claimant Supplement

Exhibit and Respondents Supplemental Exhibit and made a part of the record in this claim.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS
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1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On August 8, 2012, the employment relationship existed among the parties during

which time the claimant sustained a compensable burn injury to his left foot, while earning

wages sufficient to entitle him to weekly compensation benefits of $267.00/$200.00, for

temporary total/permanent partial disability. 

3. The claimant was temporarily totally disabled for the period commencing August 

9, 2012, and continuing through May 23, 2013, the end of his healing period.  

4. The claimant received unemployment benefits during a portion of the time that 

he was temporarily totally disabled. Pursuant to Ark. Code Ann. §11-9-506 (b), respondents are

entitled to a credit between the difference. 

5. The claimant has sustained a permanent physical impairment in the amount of 7%

to the body as a whole as a result of the August 8, 2012, compensable injury. 

6. The respondents shall pay all reasonable hospital and medical expenses arising out

of the compensable injury of August 8, 2012.

7. The respondents have controverted the claimant’s entitlement to temporary total 

disability subsequent to October 29, 2012, and the payment of permanent benefits to correspond

with the 7% whole body impairment growing out of the August 8, 2012, compensable injury. 

CONCLUSIONS

The compensability of the claimant’s August 8, 2012, left foot injury is not disputed.  The 

claimant asserts entitlement to additional workers’ compensation benefits as a result of the

August 8, 2012, compensable injury, to include temporary total and permanent partial disability

as well as medical benefits and controverted attorney fees.  Respondents contend that they have
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paid all appropriate workers’ compensation benefits to and on behalf of the claimant. 

Respondents maintain that the claimant is not entitled to additional temporary total disability

benefits, nor is he entitled to permanent partial disability benefits based on the rating provided by

Dr. Baskin.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequently to the effective date of the afore provision.

Additional Temporary Total Disability Benefits

Temporary total disability is that period within the healing period in which the employee

suffers 

a total incapacity to earn wages. Ark. State Hwy. Dept.v.Breshears, 272 Ark. 244, 613 S.W.2d

392 (1981). “Healing period” means “that period for healing of an injury resulting from an

accident.” Ark. Code Ann. §11-9-102(12)(Repl. 2002). A claimant’s healing period ends when

the underlying condition causing the disability has become stable and if nothing further in the

way of treatment will

improve the condition. Elk Roofing Co. v. Pinson, 22 Ark.App. 191, 737 S.W.2d 661 (1987). The

healing period has not ended so long as treatment is administered for healing and alleviation of

the condition and continues until the permanent character of the injury will permit. Arkansas

Highway & Transp. Dep’t v. McWilliams, 41 Ark. App. 1, 846 S.W.2d 670 (1993).  The

determination of when the healing period ends is a question of fact for the Commission.

The claimant sustained a compensable burn injury to his left foot from the high pressure

water hose on August 8, 2012.  The injury is one classified as a scheduled injury pursuant to Ark.
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Code Ann. §11-9-521.  An employee who sustains a scheduled injury is entitled to compensation

for temporary total disability during the healing period or until the employee returns to work,

whichever occurs first. Wheeler Construction Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822

(2001). A failed attempt to continue working after an injury is not a per se bar to temporary

benefits for a scheduled under Ark. Code Ann. §11-9-521 (a).  Farmers Cooperative v. Biles, 77

Ark. App. 1, 69 S.W.3d 899 (2002).   

 In the present claim, the evidence preponderates that the claimant remained within his

healing

period following the August 8, 2012, compensable left foot burn injury, and under the active

treatment of medical provider through November 29, 2012.  The respondents ceased the payment

of temporary total disability benefit to the claimant on October 29, 2012.  There is no evidence in

the record to reflect that the claimant was seen by his treating physician or any other medical

provider on October 29, 2012.  Nor is there evidence in the record to reflect that the claimant was

discharged to return to work on October 29, 2012, or that he worked at any point after August 8,

2012. 

The November 29, 2012, certificate to return to work, issued on behalf of the claimant did

not include a corresponding medical report detailing the findings of the releasing physician.  The

claimant presents credible testimony to reflect that he remained symptomatic and in need of

medical treatment in connection with his compensable August 8, 2012, left foot injury.  The

claimant came under the care of Dr. Barry Baskin pursuant to a January 29, 2013, Change of

Physician Order entered by the Medical Cost Containment Department of the Arkansas Workers’

Compensation Commission.  
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The course of the claimant’s medical treatment under the care of Dr. Baskin is

documented in the medical evidence.  The claimant was initially seen by Dr. Baskin on February

11, 2013, and last seen on May 23, 2013.  In addition to providing active medical treatment in

connection with the August 8, 2012, compensable injury, Dr. Baskin also concluded that the time

that the claimant was off work was necessitated by the compensable injury.  The claimant has

sustained his burden of proof by a preponderance of the credible evidence that he remained within

his healing period and unable to work as a result of the August 8, 2012, compensable injury

beginning August 9, 2012, and continuing through May 23, 2013, and correspondingly entitled to

the payment of temporary total disability benefits.  Respondents have controverted the claimant’s

entitlement to temporary total disability subsequent to October 30, 2012.

Anatomical Impairment

Ark. Code Ann. §11-9-704 (c)(1)(B)(Repl. 2002), provides:

Any determination of the existence or extent of physical
impairment shall be supported by objective measurable physical or
mental findings.

Objective findings are those which cannot come under the voluntary control of the patient, and

specifically excludes pain, straight-leg-raising test and range-of-motion tests.  Ark. Code Ann.

§11-9-102 (16)(A)(Repl. 2002).  Further, Arkansas Workers’ Compensation Rule 099.34,

Impairment Rating Guide General Provisions, mandates the use of the Guides to the Evaluation of

Permanent Impairment (4th ed. 1993) in the assessment of anatomical impairment.

Permanent impairment is any permanent functional or anatomical loss remaining after the

healing period has been reached.  Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d

411 (1994).  The injured employee is entitled to the payment of compensation for the permanent
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functional or anatomical loss of use of the body as a whole whether his earning capacity is

diminished or not. Id. 

While Dr. Baskin, the claimant’s treating physician, initially opined in a May 13, 2013, 

clinic note that the claimant had no residual scar that was ratable under the AMA Guidelines Forth

Edition, during a follow-up visit of May 23, 2013, he observed findings that warranted an

anatomical rating.  Specifically, in his May 23, 2013, clinic note set forth, in detail, the basis for

the claimant’s 7% whole person impairment attributable to the August 8, 2012, compensable

injury.  Dr. Baskin based his rating of the claimant’s impairment on the result of his physical

examination of the affected area and application of the AMA Guidelines table 2, on page 280, a

class I impairment.  The claimant has sustained his burden of proof by a preponderance of the

evidence that he has sustained an 7% whole person impairment as a result of the August 8, 2012,

compensable injury.  Respondents have controverted the claimant’s entitlement to the afore

anatomical impairment. 

AWARD

Respondents are herein ordered and directed to pay temporary total disability benefits to 

the claimant at the weekly compensation benefit rate of $267.00, for the period October 29, 2012,

and continuing through May 23, 2013, the end of his healing period, as a result of the August 8,

2012, compensable injury.  Respondents may claim credit against the claimant’s receipt of

unemployment benefit during the afore period of temporary total disability.  Said sums accrued

shall be paid in lump without discount.

Respondents are further ordered and directed to pay permanent partial disability benefits at

the weekly compensation benefit rate of $200.00, to correspond with the claimant’s 7% whole
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person anatomical impairment growing out of the August 8, 2012, compensable injury.  Said sums

accrued shall be paid in lump without discount. 

Respondents are further ordered and directed to pay all reasonably necessary and related

medical, hospital, nursing, and other apparatus expenses growing out of and in connection with

the treatment of the August 8, 2012, compensable injury of the claimant, to include medical

related milage, pursuant to Ark. Code Ann. §11-9-508 (a) (Repl. 2002).

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809, until

paid.

IT IS SO ORDERED. 

_________________________________________
 ANDREW L. BLOOD
 ADMINISTRATIVE LAW JUDGE 

   


