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STATEMENT OF THE CASE

On November 15, 2012, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on September 19, and a pre-hearing order was filed on

September 20, 2012.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his low back

on January 12, 2012.



2

By agreement of the parties the issues to litigate are limited

to the following:

1. Additional medical treatment in the form of epidural lumbar

steroid injections and an EMG.

Claimant’s contentions are:

“On January 12, 2012, claimant sustained a
compensable low back injury, which the
respondents accepted.  Claimant’s authorized
treating physicians, Dr. Keith Holder and Dr.
Barry Katz, both recommend epidural lumbar
steroid injections which the respondents have
denied.  Claimant contends he is entitled to
this treatment.”

Respondents’ contentions are:

“Respondents contend that they have accepted
and have paid and/or are continuing to pay all
appropriate indemnity and medical benefits.
Respondents have not controverted this claim.
Respondents had to obtain precertification of
the requested surgery in accordance with the
requirements of Commission Rule 30.  The
treatment was not approved by the
precertification company as reasonable,
necessary or related.  Respondents had
scheduled an IME with Dr. Kyle on August 13,
2012 to attempt to resolve but the claimant
refused to attend.”

The claimant, in this matter, is a forty-six-year-old male who

was employed by the respondent as a general laborer.  His job

duties included building scaffolding, making mud, and carrying

blocks and bricks.  The claimant suffered an admittedly compensable

injury to his low back on January 12, 2012.  Following is a portion

of the claimant’s hearing testimony regarding how his admittedly

compensable low back injury occurred:

“Q. What happened?
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A. I stepped down off the top of the scaffold,
about three - it’s about three foot to the
walk boards and when I did I - I twisted on
grout pump hose and when it twisted I just
more or less folded up in between them and hit
my back on the back of the scaffold and I just
stayed there and then one of my buddies come
and helped me get up.

Q. Okay what part of your body did you injure?

A. My lower back.

Q. Did your employer send you to a doctor?

A. Yes.”

The claimant was originally seen at Sparks Regional Medical

Center’s emergency room on January 15, 2012, for his compensable

low back injury.  The claimant was given prescription medications

and was told to follow up with a primary care physician.

On January 8, 2012, the claimant was seen by Dr. Vera Collins.

At that time, the medical record indicates that the claimant had

been prescribed Vicoden and Flexiril from his emergency room visit

and he had completed that course of medication.  The claimant

continued to complain of back pain.  Following is a portion of the

medical report from that visit:

“This is a new problem.  The current episode
started more than two days ago.  The problem
occurs daily.  The problem has not changed
since onset.  The pain is associated with
lifting heavy objects.  The pain is present in
the lumbar spine.  The quality of pain is
described as stabbing.  The pain radiates into
the right knee and right thigh.  The pain is
at a severity of 8/10.”

At that time, the claimant was assessed with low back pain, right

lumbar radiculopathy, and a lumbar strain.  The claimant was given

an injection of Toradol and prescribed prescription medications.
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On January 23, 2012, the claimant was seen by Dr. Keith

Holder.  Following is the history of present illness portion of Dr.

Holder’s medical record from that visit:

“Aaron’s primary problem is pain located in
the lumbar region.  He describes it as
shooting.  He considers it to be heavy.  It
has been 7 days since the onset of the pain.
Aaron says that it seems to be constant.  He
has noticed that it is made worse by walking.
He feels it is getting worse.  His pain level
is 9/10.  He was seen in the emergency
department and had x-rays performed.  He also
was seen at an urgent care with only a slight
change in meds with the addition of steroids
and NSAIDS.  He reports the Lorcet makes him
nauseated and he has vomited at times.  He had
X-rays at the ER.  Records from the ER were
requested and reviewed.  Disc space narrowing
was noted at L5-S1.  See below for the
radiating complaints.  He does not have
problems controlling his bladder or bowel
movements.  No numbness in the saddle area.
No weakness.

His second problem is pain located in the left
hamstrings.  He describes it as aching.  He
considers it to be medium.  It has been 7 days
since the onset of the pain.  Aaron says that
it seems to be intermittent.  He has noticed
that it is made worse by exertion.

His third problem is pain located in the right
hamstrings.  He describes it as aching.  He
considers it to be medium.  It has been 7 days
since the onset of the pain.  Aaron says that
it seems to be intermittent.  He has noticed
that it is made worse by exertion.  He also
notes that it is accompanied by numbness to
the lateral ankle area.  He does not report
weakness.”

At that time, Dr. Holder removed the claimant from work, prescribed

medication, and began the claimant on a physical therapy regime.

Dr. Holder also requested an MRI of the lumbar spine at that time.
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On January 25, 2012, the claimant underwent an MRI of the

lumbar spine.  Following are the impressions from that MRI taken at

Cooper Clinic, P.A.  The radiology report from that diagnostic test

was signed by Dr. Deland Burks:

“1. Degenerative disc space narrowing with
disc space narrowing L4-5 and L5-S1.
2. Mild broad disc bulging or protrusion L4-5
without spinal canal stenosis.  Lateral
extension of the disc protrusion has slight
contact of the exiting L4 nerve roots
bilaterally but without significant foraminal
stenosis.
3. Mild broad dorsal spondylitic ridging and
disc bulging L5-S1 without spinal canal or
foraminal stenosis.”

On January 30, 2012, the claimant was again seen by Dr. Holder

at the Occupational Medicine Clinic.  At that time, the claimant

continued to complain of lumbar pain as well as pain located in his

lower extremities bilaterally.  Following is a portion of the

discussion section of Dr. Holder’s medical report from the

claimant’s January 30, 2012, visit:

“This is the second time I have evaluated
Aaron for this problem.  We discussed the
usual recovery from a lumbar strain and disc
protrusion.  We discussed his work activities.
I explained the diagnosis to him.”

Dr. Holder continued the claimant on Nucynta and Zipsor.  The

claimant was also to continue with physical therapy and was removed

from work from January 30, 2012, to February 13, 2012.

On February 15, 2012, the claimant was again seen by Dr.

Holder.  At that time, the claimant described a loss of sensation

in his feet to Dr. Holder along with his prior complaints

documented in is previous two visits with Dr. Holder.  At that
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time, Dr. Holder continued the claimant with physical therapy and

medications.  Dr. Holder recommended that the claimant be seen for

a neurosurgical referral in addition to an NCV of his bilateral

lower extremities.  Dr. Holder again continued the claimant’s no

work status until February 28, 2012.

The respondents, in this matter, introduced a document

entitled “Forte Notice of Intent to Issue an Adverse Determination”

dated February 21st.  The document addresses Dr. Holder’s request

for bilateral NCV testing of the claimant.  Following is a portion

of that document:

“Services requested: Outpatient nerve
conduction velocity test of the bilateral
lower extremities relating to the lumbar
spine.”

The document indicates that this testing was not authorized.

However, the document found at Respondents’ Exhibit No. 1, Pages 9

and 10 seem to have an inconsistency.  As I have noted on the first

page of that document, it appears that there is a non-

authorization; however, on the second page of that document, it

states:

“In this case, it is not certain that what the
patient is experience is a radiculopathy but
could be a form of neuropathy of some form.
An NCV would be a good initial test.  The
request is certified.”

This seems quite strange given the non-authorization of the NCV

found on the first page of this document as it seems to contradict

itself.  The document itself is not signed by a medical doctor;

however, it appears that a Dr. David McKenas is the contact person

for any questions related to this document.
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The claimant was again seen by Dr. Holder on March 6, 2012.

At that time, the claimant continued to complain of difficulties in

his low back and lower extremities bilaterally.  Dr. Holder

continued the claimant on physical therapy and prescribed Nuerontin

for his leg complaints.  He also continued the claimant on Nucynta

and Zipsor.  Dr. Holder noted that the NCV had been denied and also

acknowledged that the claimant was scheduled for a visit with a

neurosurgeon on March 6, 2012.  Dr. Holder also notes, “If there is

no recommendation for surgery but for (sic) continued conservative

care then we will ask for steroid shots.”

On March 13, 2012, the claimant was seen by Dr. Barry Katz, a

neurosurgeon, at the request of the respondents.  Following are Dr.

Katz’s comments regarding the claimant and his treatment:

“Mr. Collins is a 45 year old male s/p work
related accident 2 months ago with back and
leg pain.  His MRI show some stenosis and
degenerative changes L4-S1.  He has tried p.t.
and a brace.  We talked about further options.
I would start with further conservative
treatment.  I would recommend esi’s and follow
up.  I will then make further
recommendations.”

On March 14, 2012, the claimant was again seen by Dr. Holder

for his fifth visit.  The claimant continues to complain of the

same difficulties related to his admittedly compensable low back

injury.  In the medical report from that visit Dr. Holder states,

“NCV has been denied.  His visit with the Neurosurgeon last week

recommended steroid shots which their office will arrange.”  At

that time, Dr. Holder also continued to indicate a no work status

for the claimant.
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On April 4, 2012, the claimant was again seen by Dr. Katz at

the Neurosurgery Clinic, P.A.  Following are Dr. Katz’s comments

found in the medical record from that visit:

“Mr. Collins is a 45 year old male s/p work
related accident 2 months ago with back and
leg pain.  His MRI show some stenosis and
degenerative changes L4-S1.  He has tried p.t.
and brace.  We talked about further options.
I would start with further conservative
treatment.  I would recommend esi’s and follow
up.  I will then make further
recommendations.”

The respondents have introduced a document found at

Respondents’ Exhibit No. 1, Pages 16 through 18.  That document is

entitled “Forte Notice of Utilization Review Findings” and it is

dated April 10, 2012.  The document is addressed to Dr. Barry Katz

at the Northwest Arkansas Neurosurgery Clinic.  That document

indicates a non-authorization of the epidural steroid injections

that were recommended by Dr. Katz.  The document appears to be

signed by Dr. Patricia Blackwell who is board certified in

occupational medicine.

On April 30, 2012, the claimant was again seen by Dr. Holder.

At that time, the claimant indicates to Dr. Holder that he does not

believe he is improving and Dr. Holder indicates no significant

change in symptoms has been noted.  At that time, Dr. Holder

indicates that the plan of care continues to be awaiting approval

by the insurance carrier for LESI’s.  The claimant was again given

a no work status until May 26, 2012.

The respondents also introduced a document found at

Respondents’ Exhibit No. 1, Page 33 through 38.  That document is
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entitled “Forte Adjuster Support.”  In that document it appears

that a Dr. David McKenas who signs his name as board certified in

occupational medicine and board certified in aerospace medicine and

also gives recommendations regarding the claimant found at Pages 36

and 37 of Respondents’ Exhibit No. 1.  Dr. McKenas also advised for

an IME in this matter and states, “I would advise an IME not only

to address aggravation, and causation, but also to define

objectively what neurological signs are truly present.  An

independent neurologist IME would be ideal.  If the IME verifies

that radiculopathy is met by true physical exam and criteria, only

then would an EMG NCV be warranted to get the case moving.”

It appears that the claimant’s attorney objected to the

claimant seeing a Dr. Kyle.  That letter from the claimant’s

attorney to the respondent is found at Respondents’ Exhibit No. 1,

Page 40.

I note that none of the doctors who have opined as to the

treatment of the claimant through a Forte Peer Review have ever

actually seen or examined the claimant in any kind of clinic

setting.  I also note that, unlike Dr. Barry Katz, none of those

doctors appear to be neurologists.  I note that both Dr. Holder and

Dr. Katz appear to be in agreement regarding LESI injections for

the claimant and Dr. Holder, who has seen the claimant on multiple

occasions, believes that the nerve conduction velocity study is

recommended.  Given the lack of contact with the claimant by Dr.

David McKenas and Dr. Patricia Blackwell, I give their

recommendations much less weight.  In that both Dr. Holder and Dr.
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Katz have personally examined the claimant on more than one

occasion, I give their recommendations for NCV testing and LESI

injections much more weight.  Inasmuch, I find that both the LESI

injections and the NCV testing are reasonable and necessary medical

treatment for the claimant’s admittedly compensable low back

injury.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on September 19, 2012, and contained

in a pre-hearing order filed September 20, 2012, are hereby

accepted as fact.

2. The respondents shall pay for the claimant’s reasonable and

necessary medical treatment for his admittedly compensable low back

injury.  That treatment includes both NCV testing and LESI

injections recommended by Dr. Holder and Dr. Katz.

ORDER

The respondents shall bear the burden of the costs associated

with the reasonable and necessary medical treatment regarding the
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claimant’s admittedly compensable low back injury which includes

NCV testing and LESI injections.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


