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STATEMENT OF THE CASE

On March 14, 2013, the above-captioned claim was heard in Batesville, Arkansas,

Arkansas.  A prehearing conference took place on February 4, 2013.  A prehearing order

entered on that date pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following three, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer relationship existed on or about July 18, 2012, when

Claimant suffered a compensable back injury.

3. Claimant’s average weekly wage of $440.80 entitles her to compensation

rates of $294.00/$221.00.

Issues

At the hearing, the parties discussed the issue set forth in Commission Exhibit 1.

It reads as follows:

1. Whether Claimant is entitled to temporary partial disability benefits.

All other issues have been reserved.

Contentions

With a second contention added by Claimant at the hearing, the following were

litigated:

Claimant:

1. Claimant contends that she has been wrongfully forced to take sick leave for

the period that she is undergoing treatment of her work-related injury.

2. Claimant also contends she has been wrongfully forced to take annual leave

for non-medical issues related to this claim, including the February 4, 2013

prehearing conference and the March 14, 2013 full hearing.

Respondents:

1. Respondents contend that the claimant’s requested relief is not cognizable

under Arkansas’ workers’ compensation law.

2. In the alternative, to the extent that the claimant’s requested relief might be

interpreted as a request for temporary partial disability benefits, the
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respondents contend that the claimant cannot prove, by a preponderance of

the credible evidence, that she suffered a decrease in the capacity to earn

the wages she was receiving at the time of the injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of Claimant and to observe her demeanor, I hereby

make the following findings of fact and conclusions of law in accordance with Ark. Code

Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that she is

entitled to temporary partial disability benefits.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness.

In addition to the prehearing order discussed above, exhibits admitted into evidence

in this case were Commission Exhibit 1, Claimant’s February 7, 2013 letter to the

Commission in which she added the contention concerning her annual leave, consisting

of one page; Claimant’s Exhibit 1, a compilation of her medical records, consisting of two

index pages and 52 numbered pages thereafter; and Claimant’s Exhibit 2, non-medical
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records including her leave records, e-mails related to this topic, and her calculations

concerning her alleged lost wages, consisting of one index page and 57 numbered pages

thereafter.

In addition, I have blue-backed to the record Respondents’ March 20, 2013 post-

hearing letter brief, consisting of two numbered pages.

Adjudication

Introduction.  As the parties have stipulated, Claimant sustained a compensable

back injury on or about July 18, 2012.  She has alleged that Respondents have forced her

to take sick leave when going for medical treatment of her injury, and to take annual leave

when prosecuting this action, and that as a result, she is entitled to temporary partial

disability benefits.  Respondents, in turn, have contended that the allegations are not

actionable under the Arkansas Workers’ Compensation Act (the “Act”) and, in the

alternative, that Claimant cannot prove her entitlement to the requested relief by a

preponderance of the evidence.

Standard.  Temporary partial disability is the period within the claimant’s healing

period in which she suffers only a decrease in the capacity to earn the wages she was

receiving at the time of the injury.  Palazzolo v. Nelms Chevrolet, 46 Ark. App. 130, 877

S.W.2d 938 (1994).  Arkansas Code Annotated § 11-9-520 (Repl. 2002) reads:

In case of temporary partial disability resulting in the decrease of the injured
employee’s average weekly wage, there shall be paid to the employee sixty-
six and two-thirds percent  (66 2/3%) of the difference between the
employee’s average weekly wage prior to the accident and his wage-earning
capacity after the injury.
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Under Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002), Claimant must prove her

entitlement to the requested relief by a preponderance of the evidence.  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Discussion.  Claimant, who is 57 years old, testified that she has been employed at

Respondent Ozarka Technical College (“Ozarka”) since August 2010.  She is the manager

of the institution’s bookstores, which are located in the Arkansas cities of Melbourne, Ash

Flat, Mountain View and Mammoth Springs.  She related that on July 18, 2012, she injured

her back while working there:

When I come back to work, my bookstore’s storage room was full of books
for the semester, and I was unloading the books and twisted and turned
unloading at the same time.

Her Exhibit 1 accurately reflects the treatment she has received for her injury.  According

to Claimant, her back treatment is still ongoing.  She has yet to be released.

Claimant’s testimony was that because of the operating hours of her medical

providers, she must go to treatment during her regular work hours at Ozarka, where she

is paid on an hourly basis.  Ozarka has mandated that she take sick leave for her medical



Coggins - Claim No. G208701 6

appointments.  She has not been off work for any length of time in connection with her

back injury except for the time involved in her treatments.

Claimant also stated that she was forced to take annual leave in connection with her

prosecution of this claim.  This included the prehearing telephone conference and the full

hearing.  But she eventually admitted that no one forced her to leave work early and take

four hours’ annual leave in connection with the conference call.  She was free to stay at

work during the call, and could have even closed the facility temporarily; but she chose on

her own to go home for the call and to take annual leave for the time away from her job

that day.  As for the hearing, the record is clear that while Claimant took eight hours of

annual leave for the proceeding, the hearing only lasted approximately one and one-half

hours.  Even including driving time from Claimant’s home in Salem to the hearing’s location

in Batesville, this would not comprise the eight hours she took.

Because she was pro se, Claimant at the end of her testimony was given an

opportunity to make a statement concerning the issue at bar.  That statement reads in

pertinent part:

As you know, I asked for this hearing to seek temporary partial disability
because of the times I miss from work for the condition I acquired on the job
provides me with less money per week for my healing period and treatments.
And so–and temporary partial disability is a condition where an injured
party’s capacity is impaired for a time, but he or she is able to continue
working at reduced efficiency and is expected to fully recover.  And right now
I’m not working at full capacity.  I’m at a reduced efficiency.

. . .

Not only am I working with pain, now I’m working under stress and fear of
losing my job over this injury.  Being on light duty indefinitely, utilizing help
from other departments, and the time I have to miss for my treatments and
doctor visits and legal matters, no operating at full capacity at work and
home, relying on others to do the majority of my work, and missing so much
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work for my healing period and treatments, I feel it would qualify as a
decrease in the capacity to earn wages that I was receiving at the time of the
injury.

Had I not had my leave time to use I would have not received a full paycheck
and I would have been on leave without pay . . . I feel I should be approved
for temporary partial disability benefits because I am not working at full
capacity.  I’m at reduced efficiency at work and home.  I’m on light duty
indefinitely.  I am still in considerable pain.  I require assistance to do the
majority of my job.  I’m still in need of healing time.  I’m still in need and
receiving treatments.  And what treatments I’ve tried to date have not helped.

In addressing this issue, I am aware that Ark. Code Ann. § 11-9-807(b) (Repl. 2002)

provides:  “If the injured employee receives full wages during disability, he or she shall not

be entitled to compensation during the period.”  Claimant admitted during her testimony

that she has continued to receive the same amount of pay from Ozarka as she did prior

to injuring her back.  Thus, while the above provision might appear at first blush to

foreclose her request for relief, the Arkansas Court of Appeals has recently issue an

opinion in this area that does not necessarily make this so.  In St. Edward Mercy Hosp. v.

Howard, 2012 Ark. App. 673, ___ S.W.3d ___, the court determined that a claimant’s

receipt of vacation pay while recovering from surgery did not prevent him from being

entitled to temporary total disability benefits.  In so doing, the court noted:  “we hold that

“full wages”  under § 11-9-807(b) refers to the money rate paid to recompense services

rendered and that vacation pay is that sum received as an employee benefit when no

services are rendered.”  (Emphasis in original)  Clearly, this decision would apply by

analogy to a claimant who received her regular pay only because her time off from work

was covered by annual leave and/or sick leave–which are also employee benefits.  Even

Respondents acknowledge this possibility in their post-hearing brief:
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1The evidence reflects that Claimant did not leave work early on the day she was
injured, so that date does not come into play here.

The language in this case suggests . . . that there is a good argument to be
made than an injured employee drawing sick or vacation pay does not in and
of itself absolve the employer’s obligation to make payments of temporary
total disability benefits.

But, Respondents hastened to add in their brief, Claimant has not missed the

requisite amount of time in connection with her treatment to be entitled to benefits under

the Act.  Under Ark. Code Ann. § 11-9-501(a):

(a)(1) Compensation to the injured employee shall not be allowed for the first
seven (7) days’ disability resulting from injury, excluding the day of injury.1

(2) If a disability extends beyond that period, compensation shall commence
with the ninth day of disability.

(3) If a disability extends for a period of two (2) weeks, compensation shall
be allowed beginning the first day of disability, excluding the day of injury.

Assuming for the sake of argument that the above limitations can be measured in

hours, and do not require (as Respondents appear to assert) that a claimant be off for an

entire day in order to be counted, has Claimant met the threshold for entitlement to relief?

I find that she has not.  On page 45 of her Exhibit 2, she has detailed the types and

amounts of leave she has taken in connection with this claim.  It comports with the

documentation that she included in the exhibit.  With respect to her allegations concerning

annual leave, I find that she was not compelled to take such on the day of the prehearing

telephone conference.  Moreover, I find nothing in the Act that permits Claimant to appear

at a full hearing without the need for taking leave.  Her annual leave allegations are without

merit.  As for the notation that she took 2.5 hours of “comp. time” on September 14, 2012

in connection with her first visit to Dr. John Scribner, I note that she has not included this
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type of leave in connection with her claim for temporary partial disability benefits.  Such a

matter cannot, and will not, be addressed sua sponte.  See Carthan v. School Apparel,

Inc., 2006 AWCC 182, Claim No. F410921 (Full Commission Opinion filed November 28,

2006); Singleton v. City of Pine Bluff, 2006 AWCC 34, Claim No. F302256 (Full

Commission Opinion filed February 23, 2006), rev’d on other grounds, No. CA06-398 (Dec.

6, 2006) (unpublished).  This leaves her sick leave.  The evidence shows that she has

taken only 55.5 hours of such in connection with her back treatment.  This is shy of the

seven-day threshold set out in § 11-9-501(a)(1).  Consequently, her claim for temporary

partial disability benefits must fail at the outset.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim for additional benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


