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STATEMENT OF THE CASE

A hearing was conducted in the above styled claim on the claimant’s entitlement to

additional workers’ compensation benefits.  On March 18, 2013, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Ivan Coburn, along with the stipulated of testimony of Leesa Coburn

coupled with medical reports and other documents comprise the record in this claim.

DISCUSSION
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Ivan L. Coburn, the claimant, with a date of birth of May 7, 1964, is a high school

graduate 

with two (2) semesters of college.  The claimant commenced his employment with respondent on

April 1, 2002.  The claimant’s past surgical history includes reconstructed ACL in the leg in

2002; 2009 back surgery at left L4-5 ; and repair laceration right arm as a child. 

The compensability of the claimant’s May 16, 2011, accident is not disputed.  The

claimant was operating a Ford F-350 dump truck moving taper operation on I-55, when he was

struck in the rear by a Ford F-150 pickup truck.  The testimony of the claimant reflects that in the

motor vehicle accident he hyperextended his left leg.  In describing the mechanics of the

accident, the testimony of the claimant reflects:

     Yes, sir.  I seen him coming, and he was not moving over.  I
proceeded to try to get away and get ahead of him; so, maybe, you
know, he would move over.  I pushed in the clutch, and that’s
when he hit me.  And I had the knee - - I had the clutch pushed in
and the knee hyper-extended.

     And it popped up.  Yeah, it’s my left leg.  And then, it popped
up and hit the dash and, you know - - and I just let it coast over to
the side and get out of the way - - out of the way of traffic. (T. 12-
13).

The claimant testified regarding the impact of the vehicles growing out of the accident:

     The impact, when he hit me, it crushed - - I have a crash
attenuator, it’s twelve foot.

     Attenuator, yes, sir.  It’s a big, yellow buffer.  It’s called a crash
attenuator, but the technical term would be a buffer. 

     It’s supposed to absorb the shock when it hits you.

     When he hit it, he crushed it.  I mean, he nailed it, flattened it.  I
mean, hit it really hard, direct hit.  I’ve never seen one like that, hit
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that hard.  And impact, when he impacted me, of course, it threw
me forward and I had my seat belt on.  I had - - I was black and
blue and, you know, and I sat there for a couple minutes.  And, of
course, the crew come back and checked on me to make sure I was
alright, you know, and I was conscious.  And I said, “Yeah.  I’ve
got to “ - - of course, my head hit the window, the windshield in
the back, and I was sore, you know. (T. 16).

The claimant testified that while there was an ambulance present, he did not seek emergency

medical treatment because he assumed that he was not “hurt that bad”. (T. 17).

The claimant described a burning sensation in his back, left leg, and foot, which he

attributed to the accident.  The claimant maintains that over the next two (2) days following the

accident he experienced numbness in his back, leg and foot.

The claimant first received medical treatment on June 6, 2011, at Coast to Coast Medical

Clinic, in connection with his injuries from the May 16, 2011, compensable motor vehicle

accident.  The office note relative to the afore visit recites the claimant’s chief complaint as

“back hurts ___ left hip”.  (JX #1, p. 1).  The Physician’s Report First report reflects a brief

description of the accident, a provided by the claimant:

MVA 5/16/11 – Rear-ended while stopped by truck - traveling
Interstate/ 70 mph - no LOC/seat belt - across chest/ hit back of
window with head/ R shoulder R back pain - No treatment @
accident – .   .    .  (JX #1, p.2).

The claimant was released to return to work on June 7, 2011, by Dr. Lisa Schafer, who treated

him during the June 6, 2011, visit to Coast to Coast Medical.  Restrictions imposed on the

claimant’s work activities by Dr. Schafer included no standing more than one (1) hour, no lifting

more than 20 pounds, and directions to avoid twisting/turning/reaching/ pulling. 

The claimant was again seen by Dr. Schafer on June 20, 2011, during which no
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improvements in his symptoms were noted. (JX #1, p. 4-5).  During a July 5, 2011, visit to Coast

to Coast Medical, the claimant’s complaint was assessed as a lumbar strain.  The claimant was

referred for two (2) weeks of physical therapy three (3) times a week, along with continued

Flexeril while off work. (JX #1, p. 6-7).  On July 29, 2011, the claimant underwent a lumbar

MRI, which disclosed multilevel degenerative changes along with bilateral neural foraminal

narrowing at L5-S1. (JX #1, p. 10).  At the time of his August 1, 2011, visit to Dr. Schafer, the

claimant was referred to Dr. Rodney G. Olinger, a Memphis neurosurgeon, in connection with

his back complaints growing out of the May 16, 2011, compensable accident.

On August 18, 2011, the claimant was seen by Dr. Olinger pursuant to the above-

mentioned referral.  The claimant testified that at the time of his initial visit to Dr. Olinger he

informed him that he was hurting in his back, leg, knee and foot. The August 18, 2011, report of

Dr. Olinger reflects, in pertinent part:

Mr. Coburn comes in today.  He is sent by worker compensation. 
This gentleman works for the Arkansas State Highway Department
and on May 16, 2011, his truck was rear-ended by a pickup truck. 
This gentleman tried to work afterwards and he started, over a
period of time, developing worsening back and left lower extremity
pain.  He has subsequently been to coast-to-coast and been on
medications and went through a course of physical therapy.  He felt
better in therapy, but unfortunately it had no lasting effects and it
did not seem to help the overall problem.  The medications really
did not help that much either.  This gentleman has a history of
having a left L4 disk herniation operated on by Dr. Madison
Michael back in 2009.  This gentleman had a recurrence of his left
leg pain a year ago in July of 2010 and was treated conservatively. 
An MRI scan, at that time, showed no evidence of disk
reherniation and his left leg pain resolved after medications.

He has been back at work at full duties over this past year until this
accident.  He comes in now complaining about pain that is going
down the, sometimes anterior aspect of the legs and sometimes
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lateral all the way down to his foot.  It feels a little bit like the pain
he has had in the past, but not quite exactly.  He has a lot of back
pain.  Sometimes it is worse in the back and sometimes worse
down the leg.  He is limiting his activities because of this.  It is
hard for him to stand too long or sit too long.  He has increased
numbness again in his foot. 

*          *          *

Physical Exam:
On exam today, there are no gross abnormalities of the low back or
lower extremities.  There is a well healed scar on his back.  He has
tight muscles in the back.  He has no muscle spasms.  He has
negative straight leg raise on the left side today.  He has good
strength in the left iliopsoas, quadriceps, plantar flexors and
extensors and the right iliopsoas, quadriceps, plantar flexors and
extensors.  He has 1+ reflexes at the knees and ankles.  He has
some decreased sensation vaguely in his foot into all of his toes he
states.  He has good peripheral vasculature and normal skin turgor.

Neurodiagnostic Assessment
He comes in with an MRI scan.  I reviewed his MRI scan that was
done on July 29, 2011.  I do not see any evidence of recurrent disk
herniation at the L4 level or any other levels.

*          *          *

Impression:
1)   Lumbar Radiculopathy.

Plan:
At this time, I think he has recurrent sciatica secondary to his
motor vehicle accident.  I am going to go ahead and place him on
Medrol Dosepak and some Lyrica.  I think as this has gone on for
three months and has not responded to physical therapy or
medications, I am going to suggest proceeding with a lumbar
block.  He probably will need an epidural or transforaminal as he
has already had surgery at the L4 level with good scar formation.  I
will see him back after blocking is completed.  He will continue on
his present work regimen.  I believe he is on light duty with a 20-
pound weight restriction. (JX #1, p. 13-15).

The medical in the record reflects that the claimant was seen in follow-up by Dr. Olinger on
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September 29, 2011.  The report relative to the afore reflects, in pertinent part:

Mr. Coburn comes in today.  He has had his block with Dr. Polk on
September 16, 2011.  He had an excellent (sic) with the block
initially and was completely relieved of his pain.  He has no
numbness whatsoever or tingling in his leg in fact he went to an
antique car show and felt very, very good.  Unfortunately,
yesterday his pain started to come back.  He was mowing the lawn
and was noting it to be coming back down his leg.  It started back
down.  It is pretty much as it was before and goes all the way down
to his foot.  He has numbness down to his foot. 

*          *          *

Physical Exam:
We went over his exam today.  His exam still shows negative
straight leg raise on the left. he has good strength in the left
iliopsoas, quadricepts, planter flexors and extensors, but he still has
vague decreased sensation in his foot and all his toes. 

*          *          *

Impression:
1)   Lumbar HNP.
2)   Lumbar Radiculopathy.

Plan:
At this point, we will continue him at the same work status.  I
would like to get him the second block and see if this give him
some longer lasting relief.  I do not see any thing surgical.  I want
him to continue on his Lyrica as that seems to help him a little bit
and I will probably increase it if we need to. (JX #1, p. 16-17).

The November 8, 2011, report of the claimant’s visit to Dr. Olinger reflects, in pertinent part:

Mr. Coburn comes in today.  He had second block which helped
him a little bit further but he still continues to have some pain
down the leg but it is not as bad as it was before and he states it is
not as bad as it was before his surgery for the L4 disk.  It still
travels down into the same area though much in the lateral aspect
of the leg toward the great toe. 

*          *           *
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Physical Exam:
We went over his exam.  He has no muscle spasm in his back.  He
has good strength in the left iliopsoas, quadriceps, plantar flexors
and extensors.  He has mildly positive straight leg raise on the left. 
He has no new reflex or sensory deficits. 

*          *           *

Impression:
1)   Lumbar Radiculopathy.

Plan:
I do not think any further blocking will help.  I increased his Lyrica
to 150 mg b.i.d.  He will stay on the same work restrictions.  My
only other request is that I review his MRI scan from July and it
was done by a very poor scanner.  I am not really happy that it does
not completely rule out a recurrent disk.  It turns out that he was
supposed to go to another diagnostic center for the study, but he
ended up this one and he got the scan there.  The images are really
not good.  I would like to repeat his MRI with some dye to be sure
we are not missing something.  If it is felt that they will not cover
the MRI scan he will need a myelogram and post myelogram CT
scan which I would like to avoid if we can. (JX #1, p. 18-19).

The claimant underwent the above recommended MRI scan on November 17,2011, at

Baptist Memorial Hospital - Germantown, and was seen in follow-up by Dr. Olinger on

November 29, 2011. (JX #1, p. 20-21).  The November 29, 2011, office note of the afore visit

reflects, in pertinent part:

Mr. Coburn comes in today.  He is doing about the same on the
Lyrica 100 twice a day.  At this time, he continues to describe an
L5 type root pain going the lateral aspect of his leg all the way
down to the great toe.  His best relief so far has been the
transforaminal block, but unfortunately his first one did not last
very long.  He had a bad experience with the second he stated, but
he did get a little better.  We went ahead and repeated his MRI scan
as his first MRI was very poor quality.  He comes back with the
MRI today.

*          *          *
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Physical Exam:
He still continues to describe an L5 root with pain down the lateral
aspect of his leg.  He has overall good strength in the left iliopsoas,
quadriceps, plantar flexors, and extensors.  He has positive
straight-leg raising on the left at about 80 or so degrees.  He has no
reflex changes.  He does have numbness over the great toe which is
worse than it was before.  I really did not detect much in the way of
sensory changes before but now he certainly seems to have it.

Neurodiagnostic Assessment
I reviewed the MRI scan of the lumbar spine.  I do not see any
abnormalities and as far as any new disk herniations or problems,
particularly at the L4 level, the radiologist is in agreement with
that.

*           *          *

Impression:
1)   Lumbar Radiculopathy

Plan:
I think his major problem now is continued L5 root syndrome and I
would like to try one more transforaminal block as he did get
excellent response with the first one. (JX #1, p. 22-24).

The claimant underwent the above recommended procedure on December 8, 2011.  The

medical reflects that the claimant was seen in follow-up by Dr. Olinger on January 10, 2012.  The

afore reflects:

Mr. Coburn comes in today.  He has had his left L5-S1
transforaminal block and this occurred on December 8, 2011.  He
said at first he got complete relief of his pain, but then over a
period of time it started to come back.  He said this was the best
pain relief he had, but unfortunately again it started to return.  He
comes in today.  He continues to map out what sounds like an L5
root syndrome on the left, at the lateral aspect of the leg to the
lateral aspect of the ankle.

*          *          *

Physical Exam:
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He has some numbness to the great toe.  He does not have any kind
of weakness in his foot today.  Also, he has good strength overall
in the left leg in dorsiflexion and in the extensor hallucis longus,
but he continues to have an L5 kind of root syndrome. 

Neurodiagnostic Assessment
At this point I re-reviewed his MRI scan.  I looked at it before.  I
really cannot say there is any in particular at the level he was
operated on before at L4 on the left and the radiologist does not
read anything there, though he continues to have positive straight-
leg raising on his exam as if he had a restrictive problem. 

*           *           *

Impression:
1)   Lumbar Radiculopathy.

Plan:
I would like to go ahead and get EMG and nerve conduction
studies of the left lower extremity, at this time and probably try one
more transforaminal block at the L5 level this time, again as was
just done.  Certainly, if that does not give long-term relief that I do
not think any further blocking would be of any benefit.  We will
also await the results of the nerve conduction study. (JX #1, p. 25-
26).

The claimant was again seen by Dr. Olinger in follow-up on January 26, 2012.  The report of the

afore reflects, in pertinent part:

Mr. Coburn comes in today.  He has had another block which
helped for a while, but then again wore off.  He again demonstrates
L5 radiculopathy on the left and he has had an EMG.  He is now
here for further evaluation.

We went over his review of systems and noted any changes.  He
still has significant left leg pain.  He still describes an L5 root on
the left side.  He says he cannot get up and about without
significant pain in his leg.  He can only do minimal things before
he hurts.  It is purely leg pain. 

*          *          *
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Physical Exam:
We went over his exam.  Again basically his exam is consistent
with an L5 radiculopathy.  He describes L5 root.  He has good
strength in the iliopsoas, quadriceps, plantar flexors, and very
slight weakness of plantar extensors.  He has good strength on the
right in the iliopsoas, quadriceps, plantar flexors, and extensors. 
He has decreased sensation to the great toe on the left side.  He has
equal reflexes on both sides.  He has positive straight-leg raising on
the left at about 50 degrees. 

Neurodiagnostic Assessment
I reviewed the EMG which was consistent with an L5
radiculopathy confirming his symptomatology.  I reviewed his MRI
scan again.  I do not see anything definite there but he does have
large facet joints on both sides.  I really think this gentleman
probably needs to proceed with myelogram and post myelogram
CT to be sure that there is nothing that has been missed at this
point as he is in pain, he really cannot work. 

*          *          *

Plan:
I think at this point before we say that we have done everything
that is reasonable, he has been through blocking and medications
and therapy.  For completeness we really need to proceed with
myelography and post myelogram CT to be sure there is no
pathology that has been missed.  I have seen several cases where
MRI has not the shown the pathology that has been seen on
myelogram and post myelogram CT and I think this gentleman
deserves to have that done, particularly with a positive EMG nerve
conduction study confirming an L5 root syndrome. (JX #1,p. 28-
29).

The medical reflects that the claimant underwent the EMG/nerve conduction studies at

Semmes Murphey on January 26, 2012.  (JX #1, p. 31-32).  On February 10, 2012, the claimant

underwent the myelography and post myelogram CT.  The afore reflect the following:

Impression
1.   Disc herniation at L4-L5 with associated left L5 nerve root
compromise.
2.   Degenerative changes, most prominent at L4-L5 and L5-S1.
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(JX #1, p. 36).

The claimant was seen in follow-up by Dr. Olinger on February 16, 2012.  The report relative to

the afore reflects, in pertinent part:

Impression:
1)   Lumbar HNP

Plan:
This gentleman is manifesting a left L5 root syndrome with
neurological deficit.  He has a positive EMG to go along with that
and his myelogram and post myelogram CT were officially read as
“soft tissue density under the left L5 root consistent with a disk
herniation.”

I spoke to him and his wife about this at some detail.  I told them in
the postoperative period and he has had surgery in the past and that
there is no one test that is completely 100% reliable, but it is
suggested that he has an L5 root syndrome and compression of the
root.  I would suggest at this point proceeding with a left L5
diskectomy for recurrent disk herniation with decompression of the
L5 root.  We will make the suggestion to Workers Compensation. 
This gentleman has gone through extensive conservative treatment
and has not responded.  I explained to him and his wife all the risks
of surgery including infection, .   .    .   .   I cannot tell him that he
will be able to get back and do work in the Medium Industrial
Category as he did before.  There is a chance of recurrence as he
has already seen and there is a chance he may need a fusion in the
future.  There is also a chance that he may not be relieved of his
pain and that results after second surgery are not as good as after
first surgery.  This was discussed in the office.  He wishes to
proceed with surgery. .   .  (JX #1, p. 38-39)

On March 9, 2012, the claimant underwent left L5 extension of previous lamineotomy,

lysis of adhesions and microsurgical diskectomy using microsurgical technique under the care of

Dr. Olinger. (JX #1, p. 40-41).  The claimant was seen in follow-up by Dr. Olinger on March 21,

2012.  The office note regarding the afore visit reflects, in pertinent part:

Mr. Coburn comes in today.  He is status post left L4-5
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diskectomy.  His surgery was described as left L5 diskectomy, but
it was a decompression of the left L5 root, which was at the left
L4-5 level.  Today he is doing very well.  His leg pain is better and
he has some numbness in his foot.  He comes in for staple removal. 

*          *          *

Physical Exam:
GENERAL: We went over his exam.
NEUROLOGIC: He has almost negative straight-leg raise today. 
He is much better.  He still has numbness in the L5 distribution. 
We went ahead and removed the staples.  The wound looks good. 

*          *          *

Plan:
I told him he may walk, as much as, he feels like right now, drive
for short drives and lift about 5 to 7 pounds.  I told him I would
like to see him back in two to three weeks in followup.  At this
point he is off of work.  His normal work includes throwing tires
and lifting 50 to 75 pounds.  We will determine when he is ready to
go back to work. (JX #1,p. 42-44). 

The claimant was next seen by Dr. Olinger on April 4, 2012.  The clinic note relative to

the afore reflects, in pertinent part:

Mr. Coban comes in today.  He is doing very well. he is getting
around.  He has some soreness in his back, but he does not have
any significant leg pain on the right, besides numbness as
mentioned before.  He is making good progress.  He is trying to
increase his activities.  He is still restricted to not lifting anything
more than 5 to 7 pounds.  He is not mowing the lawn or using the
weed eater.  He does continue to walk on a regular basis. 

*          *          *

Physical Exam:
We went over his exam.  His wound is well healed in the back,
with no evidence of infection.  He has basically some hip pain,
pretty much negative straight leg raise on the left, and still some
numbness in the L5 dermatome.
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*          *          *

Plan:
Overall, I think he is doing well.  It is almost a month since his
surgery.  I would like to see him in two weeks and get him into an
exercise program at home, as he states there is no light duty at
work and he has to lift 50 to 75 pounds, which would put him into
the heavy industrial category, as well as go truck tires, etc.  We will
have to decide whether or not he will need a work strengthening
program some time before getting back to work.  It will be at least
another two or three months before he is ready for that. (JX #1, p.
45-47).

During the claimant’s April 18, 2012, follow-up visit to Dr. Olinger, the report of same reflects:

Mr. Coburn comes in today.  He is doing very well.  He still has
some numbness in his leg and a little bit of discomfort at times, but
he is walking, not doing anything heavy.  

*          *          *

Physical Exam:
We went over his exam today.  His wound has healed excellently. 
He has no muscle spasm.  He has negative straight leg raising on
the left today.  He seems to have good strength overall in the left
lower extremity and much better strength in the ankle.  Good
strength in the right lower extremity.

*           *          *

Plan:
At this time I think this gentleman is doing quite well.  We will get
him a low back book and start some stretching exercises.  This
gentleman does have to go back to heavy lifting, and it has only
been about five or six weeks since his surgery.  I would like to see
him back in another few weeks.  We will see how he is doing with
the stretching, and then at some point he probably will need a
work-strengthening type of situation as he has to lift heavy tire and
fill them, etc. (JX #1, p. 48-49)

              
A May 9, 2012, report of Dr. Olinger relative to a visit by the claimant of the same date reflects,

in pertinent part:
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Mr. Coburn comes in today.  He has been doing well, as far as, his
back is concerned, but he did have an episode that he thinks was
gout.  His foot swelled up on him, his joints bothered him and he
was told that it was probably gout though he did not see a
physician.  He is starting to feel a little bit better, the swelling has
gone down, but that is a separate issue.  This is a Workers
Compensation situation.  It did affect his left leg though, otherwise,
he has been doing satisfactorily.  He has been off of work as there
is no light duty available.  This gentleman could work with light
duty restrictions but as preoperatively, from which he has always
been on a 20-pound restriction since May of 2011.  There is no
light duty available.

*          *          *

Physical Exam:
We went over his exam.  His back is well healed.  He does not
have any new neurological deficit, as far as, his legs are concerned. 
He has good strength in the lower extremities overall now except
for the swelling from a condition that is not Workers
Compensation related. 

*          *          *

Plan:
I think he is doing quite well.  It has been two months exactly since
his surgery.  This gentleman works in the Heavy Industrial
Category for the highway department and I would like in another
two weeks get him involved in a work strengthening program.  He
is totally deconditioned.  He has to go back to the Heavy Industrial
Category.  We will start him on a work strengthening program in
another two weeks, sometime after May 23, 2012, and then get a
Functional Capacity Evaluation to be sure he can work safely in the
Heavy Industrial Category.  He is in agreement.  I will see him
back in June 2012. .   .   .   . 
(JX #1, p. 51-53).

As noted above, the claimant was referred to a work strengthening program by Dr

Olinger. The July 2, 2012, physical therapy notes regarding the claimant reflect, in pertinent part:

Aggravating Factors: Sitting, Standing, Walking, Stairs - up,
Stairs - down, Sit to stand.
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Current Complaints/Gains: Pt states that he continues to have
increased pain in low back and pain/numbness down into LEFT
LE.  Pt began doing well with work conditioning program and was
on track recently had a gout flare up and also a death in the family
which caused him to have set back with progression.  Pt reports
since last week it has seemed like he is starting to have pain in low
back that causes him difficulty with sleeping and normal ADL’s at
home. (JX #1, p. 54). 

A July 12, 2012, physical therapy note reflects, regarding the claimant:

Current Complaints/Gains: Pt states that he still has now back
pain that radiates down into his L LE and he cannot feel his L leg
below his knee at all. (JX. #1,p. 56).

The claimant was seen in follow-up by Dr. Olinger on July 18, 2012.  The office note of

the afore visit reflects, in pertinent part:

Mr. Coburn comes in today.  He has been in physical therapy and
has made progress, but unfortunately he had a small injury where
he pulled his back muscle.  He also had a flare up of gout shortly
after pulling one of the muscles in his back, which did settle down. 
His left knee started to hurt and he has been having quite a bit of
trouble with his left knee.  He says his knee has swollen on him
and he has pain right around the patella.  He says it feels much like
an ACL injury that he had repaired many years ago, which was a
Workers Compensation injury.  This is not related to his lumbar
surgery.  It hurts him to bend the knee.  It hurts him to really stand
too long.  This was really hampering his physical therapy, much as
noted by the therapist, who did state that it was much worse when
he was standing and walking. 

*          *          *

Physical Exam:
We went over his exam.  His wound is well healed in his back.  He
has no muscle spasm.  He has completely negative straight leg
raise on the left.  Bending his knee does hurt.  He does have some
swelling around the patella.  He has tender points around the
patella, as well.  He has good strength overall in the lower
extremities in the left iliopsoas, quadriceps, biceps, and extensors
and in the left iliopsoas, quadriceps, biceps, and extensors on the
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right as well.  Reflexes are symmaterical.  Sensory is with some
vaguely decreased sensation toward the L5 dermatome.

*          *          *

Plan:
At this point, he has done well, as far as, his low back is
concerned, but his knee is becoming a significant problem.  He did
have a previous knee surgery many years ago, which was a
Workers Compensation surgery for the ACL repair.  I think this
gentleman needs to see orthopedics.  At this point, he cannot
continue on to work on strengthening and FCE because of his knee
problems, which at this point will need to be considered by his
adjuster as to whether or not this is considered part of his Workers
Compensation problem.  If it is not, the only think I will be able to
do is then rate him and release him and give him some restriction
not based on his knee situation. 
(JX #1, p. 61-62).

In a July 31, 2012 report, Dr. Olinger relayed:

Ivan Coburn has an 10% impairment rating of the body as a whole
according to the AMA Guides to the Evaluation of Permanent
Impairment, Fourth Edition with no restriction from lumbar stand
point of view.  (JX #1, p. 63). 

On September 7, 2012, the claimant underwent an MRI left knee without contrast,

pursuant to a referral of Dr. Peter Lindy.  The afore test results reflect:

CONCLUSION:
1. Tricompartmental advanced osteoarthrosis, most severe in

the medial compartment followed by patellofemoral and
lateral compartment; medial compartment failure consists
of a 4.5 cm chronic tear and maceration in the body and
posterior horn, chrondral delamination, altered conformity,
edge osteoedema and focal osteochondral erosion in the
anterior aspect of the femoral condyle.

2. ACL graft failure/rupture with anterior tibial translation.  
(JX #1, p. 64).

The record reflects the presence of a November 5, 2012, report of Dr. Lindy regarding the
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claimant.  The afore reflects, in pertinent part:

Mr. Coburn is a patient of mine whom I have had the pleasure of
treating in the past, in particular for a left knee ACL reconstruction
in 2003.  He recovered well from that surgery and went on to
resume normal activity without problems.  

Mr. Coburn presented to me on August 21, 2012 with complaints
of left knee pain.  He stated he had been involved in an automobile
accident in May of 2011.  He states that he had had significant
back injury at the time of the accident and had back and leg pain at
the time of the accident.  His subsequent workup was significant
for lumbar disc syndrome and he underwent surgery in March of
2012 by neurosurgery Dr. Rodney Olinger.  The surgery resolved
his back pain but he continued he stated to have left anterior knee
pain after the surgery, as well as discomfort.  Work-up in my office
with an MRI scan of the left knee revealed arthritic changes of the
knee as well as complete rupture of the anterior cruciate graft.

According to Mr. Coburn prior to this most recent accident of May
of 2011, he had been doing well in regards to his left knee
following the aforementioned ACL reconstruction.  He had no
complaints in instability or anterior knee pain.  Since this
automobile accident he has had discomfort and debility with the
knee.  He denies any significant intercedent trauma since the time
of the May 2011 accident.  It would not be unusual for a significant
injury to the back to cause symptoms that would overshadow any
symptoms of pain or instability in the lower extremities such as he
complained of.  Given the history as relayed to me by Mr. Coburn,
it seems more likely than not that his current knee injury for which
he has sought treatment from my office was a result of injuries that
he incurred at the time of the automobile accident in May of 2011. 
.   .   .  (JX #2).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.
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2. On May 16, 2011, the employment relationship existed during which time the 

claimant earned wages sufficient to entitle him to weekly compensation benefits of

$416.00/$312.00, for temporary total/permanent partial disability, when the claimant sustained a

compensable back injury resulting in a 10% whole body anatomical impairment.

3. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that he sustained an injury to his left knee arising out of and in the course of his

employment in the May 16, 2011, work-related automobile accident.

4. The claimant reached the end of his healing period as a result of the compensable 

injuries suffered in the May 16, 2011, automobile accident on July 29, 2012. 

5. The respondent shall pay all related reasonable and necessary  hospital and 

medical expenses arising out of the claimant’s May 16, 2011, injury.

6. The respondent has controverted the compensability of the claimant’s May 16, 

2011, left knee injury, to included payment of workers’ compensation benefits in connection with

same.

CONCLUSIONS

It is not disputed that the claimant suffered a work-related accident on May 16, 2011, 

which resulted in bodily injury.  The claimant maintains that he suffered an injury to his left knee

in the May 16, 2011, accident, from which he has not reached the end of his healing period and

continues to render him totally incapacitated.  The claimant seeks corresponding medical and

temporary total disability benefits as well as controverted attorney fees.  Respondent deny that

the claimant suffered an injury to his left knee in the May 16, 2011, accident.

The present claim is one governed by the provisions of Act 796 of 1993, in that the
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claimant seek workers’ compensation benefits as a result of an injury having been sustained

subsequent to the effective date of the afore provision.

Compensability

   An employer takes the employee as he finds him, and employment circumstances that 

aggravate pre-existing conditions are compensable. Heritage Baptist Temple v. Robison, 82 Ark.

App. 460, 120 S.W.3d 150 (2003).  An aggravation of a pre-existing non-compensable condition

by a compensable injury is itself compensable. Oliver v. Guardsmark, 68 Ark. App. 24, 3 S.W.3d

336 (1999).  An aggravation is a new injury caused by an independent incident, and, as such,

must meet the definition of a compensable injury in order to establish compensability.  Crudup v.

Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000); Farmland Insurance Co. v. Dubois, 54

Ark. App. 141, 923 S.W.2d 883 (1996). 

Ark. Code Ann. §11-9-102 (4)(A) (i) (Repl. 2002), set forth the applicable definition of

“compensable injury”: 

An accidental injury causing internal or external physical harm to
the body . . .  arising out of and in the course of employment and
which requires medical services or results in disability or death. 
An injury is “accidental” only if it is caused by a specific incident
and is identifiable by time and place of occurrence [.]

In addition to the other injuries growing out of the May 16, 2011, compensable motor vehicle

accident the claimant asserts the his left knee was also injured in same.  

In order to prove a compensable injury as a result of a specific incident which is

identifiable by time and place of occurrence, the claimant must establish by a preponderance of

the evidence: 1) an injury arising out of and in the course of employment; 2) that the injury

caused internal or external physical harm to the body which required medical services or resulted
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in disability or death; 3) medical evidence supported by objective findings, as defined in Ark.

Code Ann. §11-9-102 (16), establishing the injury; and 4) that the injury was caused by a specific

incident and identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102 (4)(A) (i)

(Repl. 2002).  Should the claimant fail to establish by a preponderance of the evidence any of the

requirements for establishing compensability of the claim, compensation must be denied. Mikel

v. Engineered Speciality Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997). 

The claimant previously underwent left knee ACL reconstruction in 2003, under the care

of Dr. Peter Lindy.   The claimant recovered from the afore and resumed normal work activities

without problems.  The is no medical in the record to reflect that the claimant sought or obtain

medical treatment relative to his left knee between the time of his release by Dr. Lindy in 2003,

and the May 16, 2011, compensable automobile accident. 

The medical in the record reflects the involvement of pain and complaints in the

claimant’s left lower extremity subsequent to the May 16, 2011, automobile accident.  Initially

the focus of the claimant’s medical treatment for complaints growing out of the accident was the

claimant’s back, specifically the lumbar region.  Under the direction of his treating neurosurgeon,

Dr. Rodney Olinger, the claimant underwent diagnostic studies, to include MRIs and EMG/NCV. 

The claimant ultimately underwent surgery for a left L5 recurrent disc herniation in March 2012.

While there was a comment regarding a “gout” episode in a May 9, 2012, office note of

Dr. Olinger, the note further reflects that the clamant did not see a physician in connection with

the episode.  The office note did disclose the presence of swelling in the joints of the claimant’s

left lower extremity.  

While the claimant maintains the presence of swelling in his knee shortly following the
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May 16, 2011, accident, as well as thereafter when receiving medical treatment at Coast-to-Coast

Medical clinic, and his subsequent treatment under the care of Dr. Olinger, the medical records

covering the afore period are devoid of same.  The physical therapy notes of the claimant’s July

12, 2012, visit recited of the left ankle and foot. (JX #1, p. 58). Complaints regarding swelling in

the claimant’s left knee do not make an appearance in the medical records until the July 18, 2012,

visit of the claimant to Dr. Olinger.  Further, as previously noted the claimant underwent a left

knee ACL reconstruction in 2003.  The office notes of the claimant’s July 18, 2012, visit to Dr.

Olinger reflects the first mention by the claimant of his left knee trouble feeling similar to an

ACL injury like the one had previously had.  The claimant has not worked for respondent since

initiating treatment on June 6, 2011, in connection with the compensable injuries from the May

16, 2011, automobile accident. 

It is noteworthy that in his July 18, 2012, report relative to an office visit of the same

date, Dr. Olinger, who had treated the claimant since August 18, 2011, recorded the claimant’s

left knee complaints for the first time.  Specifically, the afore reflects that bending the claimant’s

left knee caused it to hurt.  Nevertheless, Dr. Olinger was succinct in his assessment that the left

knee complaint was “not related to” the claimant ‘s lumbar surgery.  While it is undisputed that

the claimant had complaints of left lower extremity pain in conjunction with his lumbar and hip

complaints, the left knee was not an issue in the treatment rendered to the claimant under the care

of Dr. Olinger until July 2012.  

The claimant was seen by Dr. Lindy on August 21, 2012, with complaints of left knee

pain, and referred for an MRI of the left knee.  The MRI report disclosed arthritic changes as well

as a complete rupture of the anterior cruciate graft.  The radiology report of the September 7,
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2012, left knee MRI reflected a history of “pain for 5 months” with respect to the knee

complaint, which would have placed the onset of the pain in March 2012.  In his November 5,

2012, report, Dr. Lindy relayed, in relating the claimant’s left knee complaint to the May 16,

2011, compensable motor vehicle accident, that based on the history provided by the claimant “it

seemed more likely than not” that the knee complaint was the result of injuries incurred at the

time of automobile accident.

If the claimant relies on medical opinions to establish causation, then those opinions

“must be stated within a reasonable degree of medical certainty.”  Ark. Code Ann. §11-9-102

(16)(B).  A claimant cannot rely on “opinions based on ‘could,’ ‘may,’ or ‘possibly’ because the

terms lack the definiteness required to meet the claimant’s burden to prove causation . . . “ 

Frances v. Gaylord Container Corp. 341 Ark. 527, 533, 20 S.W.3d 280, 284 (2000).  The

Arkansas Supreme Court stated in Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 303, __

S.W.3d __,____(2001):

This court has never required that a doctor be absolute in an
opinion or that the magic words “within a reasonable degree of
medical certainty” even be used by the doctor.  Rather, this court
has simply held that the medical opinion be more than speculation. 
.   .  Accordingly, if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that
work was the reasonable cause of the injury, this should pass
muster. 

In the present claim, there are no documented complaints with respect to the claimant’s

left knee contained in the medical records of his treatment following the May 16, 2011, motor

vehicle accident until July 2012.  At the time Dr. Olinger observed the swelling and complaints

regarding the claimant’s left knee he recommended an orthopedic evaluation.  Dr. Olinger
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identified the claimant’s left knee complaint in his July 18, 2012, report under the heading of

“New Problem”.  The claimant has failed to sustain his burden of proof by a preponderance of

the credible evidence that he suffered an injury to his left knee within the course and scope of his

employment as a component of the May 16, 2011, compensable motor vehicle accident.  The

claimant’s left knee claim is respectfully denied and dismissed.

IT IS SO ORDERED.

_____________________________________________
 ANDREW L. BLOOD
 ADMINISTRATIVE LAW JUDGE  


