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Claimant pro se.

Respondents represented by Ms. Melissa Wood, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 8, 2013, the above-captioned claim was heard in Little Rock, Arkansas.

A prehearing conference took place on June 24, 2013.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the issues and respective contentions,

as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulation set forth in Commission Exhibit 1.  With an

amendment of the second stipulation that was reached at the hearing, they are the

following three, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employer/employee relationship existed on December 19, 2012, when

Claimant sustained a compensable injury to her cervical spine.  This portion

of the claim was accepted as compensable, and benefits were paid pursuant

thereto.

3. Claimant’s average weekly wage of $489.77 entitles her to compensation

rates of $327.00/$218.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Following the amendment of the third issue, and the withdrawal of the fourth, they read:

1. Whether Claimant sustained compensable injuries to her back, right knee

and right shoulder.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits from

January 6-19, 2013, and from August 6, 2013 to a date yet to be determined.

All other issues have been reserved.

Contentions

The respective contentions of the parties, amended at the hearing in accordance

with Commission’s Exhibit 2, now read as follows:

Claimant:

1. Claimant is entitled to continued reasonable and necessary medical

treatment.

2. Claimant has not received all recommended medical treatment.
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3. The independent medical evaluation (“IME”) performed by Dr. Steve Cathey

should be ruled inconclusive and inadmissible.

4. Claimant is not yet at maximum medical improvement.

5. Claimant is entitled to additional temporary total disability benefits for the

period of January 6-19, 2013 and from August 6, 2013 until a date yet to be

determined.

Respondents:

1. Medical has not been denied in this matter.

2. Temporary total disability benefits continued to be paid through the maximum

medical improvement date of August 6, 2013.

3. Claimant reached maximum medical improvement as of the date of the IME,

August 6, 2013.

4. Claimant’s entitlement to temporary total disability benefits ceased on August

6, 2013.

5. No permanent partial impairment rating has been assigned in connection

with Claimant’s injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the hearing witnesses and to observe their demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2012):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s Proffered Exhibit 3 will not be admitted into evidence.

4. Claimant has not proven by a preponderance of the evidence that she

suffered compensable injuries to her back, right shoulder or right knee.

5. Because of the above finding regarding compensability, Claimant has not

proven by a preponderance of the evidence that she is entitled to reasonable

and necessary medical treatment of her back, right shoulder or right knee.

6. Claimant has not proven by a preponderance of the evidence that she is

entitled to additional treatment of her cervical spine.

7. Claimant has not proven by a preponderance of the evidence that she is

entitled to additional temporary total disability benefits.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, June Clark, George Coleman, Dorothy

Coleman and Kendra Boyle.

In addition to the prehearing order discussed above, exhibits admitted into evidence

in this case were Commission Exhibit 2, emails from the parties containing their amended

contentions, consisting of two pages; Claimant’s Exhibit 1, a compilation of her medical

records, consisting of two index pages and 31 numbered pages thereafter; Claimant’s

Exhibit 2, a compilation of non-medical documents, consisting of two index pages and 24

numbered pages thereafter; Respondent’s Exhibit 1, another compilation of Claimant’s
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medical records, consisting of two index pages and 52 numbered pages thereafter; and

Respondents’ Exhibit 2, a compilation of non-medical documents, consisting of one index

page and 23 pages thereafter.

PRELIMINARY RULINGS

Admission of Claimant’s Proffered Exhibit 3

At the hearing, Claimant moved for the admission of this proffered exhibit, which

is comprised of an article authored by Nokolai Bogduk and entitled, “Degenerative Joint

Disease of the Spine.”  Respondent objected on the bases that it constitutes hearsay and

that its author is not available for cross-examination.  I took the objection under advisement

and permitted the exhibit to be proffered.

In addressing this matter, I note that Ark. Code Ann. § 11-9-705(a)(1) (Repl. 2012)

provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

I find that admission of this article will not help in “best ascertain[ing] the rights of the

parties.”  See Reeves v. Actronix, 2005 AWCC 168, Claim No. F205463 (Full Commission

Opinion filed August 29, 2005)(internet articles on spider bites submitted by parties not

“entitled to any probative weight” in deciding issue).  For that reason, Claimant’s Proffered

Exhibit 3 will not be admitted into evidence.
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ADJUDICATION

A. Compensability

Introduction.  As the parties have stipulated, and I have accepted, Claimant

sustained a compensable injury to her cervical spine on December 19, 2012 in the course

of her employment with Respondent Mickey’s Special Affairs, Inc. (“Mickey’s”).  However,

she has alleged that she also suffered compensable injuries to her back, right knee and

right shoulder.  Respondents deny this.

Standards.  Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2012) defines

“compensable injury”:

An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is “accidental” only
if it is caused by a specific incident and is identifiable by time and place of
occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Id. § 11-9-102(4)(D).  “Objective findings” are those findings that cannot come

under the voluntary control of the patient.  Id. § 11-9-102(16)(A)(i).  The element “arising

out of . . . [the] employment” relates to the causal connection between the claimant’s injury

and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App. 143, 729 S.W.2d 430

(1987).  An injury arises out of a claimant’s employment “when a causal connection

between work conditions and the injury is apparent to the rational mind.”  Id.

Under the Arkansas Workers’ Compensation Act, the employer takes the employee

as the employer finds her, and employment circumstances that aggravate pre-existing

conditions are compensable.  Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d
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64 (1990).  A pre-existing infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the infirmity to produce the disability for which

compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550

(1996).  “An aggravation, being an new injury with an independent cause, must meet the

requirements for a compensable injury.”  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000);  Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5

(1998).  This includes the prerequisite that the alleged injury be shown by medical

evidence supported by objective findings.  See Heritage Baptist Temple v. Robison, 82 Ark.

App. 460, 120 S.W.3d 150 (2003).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.
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Testimony.  Claimant testified that she is 49 years old and holds an associate’s

degree.  Since then, she has taken classes at Georgia State University and is pursuing a

degree in hospitality.  She has worked for Respondent Mickey’s on multiple

occasions–most recently beginning in September 2012.  Mickey’s is a specialty bakery,

and Claimant was hired to be the administrative supervisor.  She described her duties as

follows:

I do their invoicing.  I paid their bills.  I went online and corresponded with
customers.  I also managed the front customer service area, where the
young ladies that greeted the customers and took the orders.  I also took
orders.  And I did wedding consultations, which is when we would have a
bride to come in and she would have tastings and all of that and design her
wedding cake.

Claimant worked on the computer extensively, sending emails and working in various

programs.

Again, she has asserted that in addition to her cervical spine, she also hurt her back,

right shoulder and right knee in the December 19, 2012 incident at work.  Claimant

recounted what happened:

[D]uring the fall, I reached back to grab a rack that was behind me, because
I felt myself slipping, so I tried to catch myself.  So I reached behind with my
left hand to grab the cart, or the rack, that was there.  And I grabbed the
table that was to my right side, so I went backwards first, and then I fell
forward onto my knees.

She insisted that she landed on her knees, and added that as she began to get up from

the floor, she first felt pain in her right knee.  Next, she felt pain in her back.  But she

cannot recall having any problem with her shoulder at that point.  Claimant cannot recall

whether she spoke with Reverend and Mrs. Coleman, the owners of Mickey’s, following the
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incident, or whether they said anything to her.  She continued working and went home at

the end of the day.

The day after the incident at Mickey’s, Claimant went to the St. Vincent Clinic in

Little Rock.  Respondents had her treat with Dr. Samuel Moore.  She told him about her

neck, back, shoulder and knee, and he examined them.  In addition to a cervical and a

lumbar MRI, Claimant has undergone physical therapy.

Claimant denied having any problems with her knee or back just prior to the incident

at issue.  While her medical records reflect that she has degenerative disc disease, she

stated that she was not symptomatic prior to the fall.  But she admitted that she suffered

from back pain following a motor vehicle collision in 2010, and continued to treat for it until

around March 2012.  She did not recall telling the physical therapist on December 29, 2010

that her neck and back pain was 8/10.  Claimant later complained of shoulder pain.  She

admitted that she has injured her back in earlier conditions as well.  Asked about x-ray

findings of scoliosis, Claimant did not recall having such a finding.  She acknowledged that

her medical records in evidence reflect thoracic and cervical pain following the motor

vehicle accident but before the fall at Mickey’s.  Claimant told Dr. Camille Braswell, who

treated her at St. Vincent Clinic, that she had hurt her back previously in an automobile

accident and while performing yard work.  But Claimant did not relate this information to

Dr. Moore because he did not ask her.

Some time prior to December 2012, Claimant fell while moving her garbage can and

landed on her knees.

June Clark (“Clark”) testified that she is Claimant’s sister, and that she has lived with

her since August 2012.  She stated that before the fall at issue, Claimant did not present
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with any problems with her back, right shoulder or right knee.  Clark is unsure if her sister

is still having problems with her neck, but she knows that Claimant “has issues” and

appears to be in pain.  She is aware that Claimant now has lower back trouble, but did not

know if she was having problems with her shoulder and knee.  Clark was unaware that her

sister had previously experienced back and neck trouble.

Reverend George Coleman testified that along with his wife, Dorothy Coleman, and

daughter, Kendra Boyle, he owns Respondent Mickey’s.  He saw Claimant fall in

December 2012, and stated that he had “a clear view” of what happened:

What I witnessed is when she was–she was back in production, and she was
walking back through production.  And I guess I was standing maybe two or
three, maybe a foot or so from her, and she slipped and fell down on her
knees.

She helped herself up thereafter.  He elaborated that she only landed on her right knee.

Reverend Coleman believed that she slipped on a small spot of water that was on the floor.

He stated that she fell forward; he denied that she fell backward.  Also, he denied that she

was waving her arms at the time of the fall.  The Reverend added that following the fall,

Claimant did not say anything about being hurt, and did not request medical treatment.

Mrs. Coleman testified that she was present when Claimant fell, but did not witness

it take place.  Hearing a noise, she turned and found Claimant with her left arm resting on

the sink and her right arm resting on the table, and she was on one knee.  Mrs. Coleman

stated that she went to help Claimant up, but she stated that she was okay.

According to Mrs. Coleman, prior to the December 2012 fall, Claimant came to work,

stated that she was hurt, and rubbed her back.  This was corroborated by Boyle, who

testified that Claimant approached her at some point before the fall, told her that she was
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hurting, gesturing with her hand on her lower back, and stated that she had fallen in her

yard while involved with her trash can.  When Boyle asked her if she was going to do to the

doctor, Claimant replied, “I’m waiting for the [health] insurance to kick in.”

Medical Records.  The medical records of Claimant contained in Claimant’s Exhibit

1 and Respondents’ Exhibit 1 reflect the following:

Pre-incident.  On December 28, 2010–nearly two years prior to the accident

at issue–Claimant presented with back and neck pain following a motor vehicle accident

in which she was struck from behind.  She was assessed as having lumbar and cervical

radiculopathy and was sent to physical therapy.  On October 12, 2011, she complained of

numbness and tingling in her back that radiated to both legs and feet that she related to

the accident.  An EMG showed mild left ulnar motor neuropathy at the elbow.  She

complained on January 16, 2012 of middle back pain that began when she got out of a

chair.  A thoracic spine x-ray showed mild scoliosis and degenerative changes.  On

February 1, 2012, she complained of pain in her upper thoracic and lower cervical areas,

along with muscle spasms, that had been occurring for a few weeks.

Post-incident.  On December 20, 2012, Claimant went to Dr. Braswell and

reported that she was walking at work when she slipped, tried to catch herself, and landed

on both knees.  She complained of tingling in her legs and back, but admitted that she had

the tingling after her prior motor vehicle accident.  While Claimant added that these

symptoms from the motor vehicle accident had resolved, she had injured her back earlier

in 2012 while doing yard work.  She went to the emergency room on December 24, 2012,

complaining of back and neck symptoms.  A cervical MRI on that date showed shallow disc

bulges at C3-4, C4-5 and C5-6.
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1This parenthetical information was, verbatim, in the therapy record.

On January 4, 2013, Claimant presented to Dr. Moore and related that she slipped

at work on December 19, 2012 and had immediate right shoulder and upper/lower back

pain that has continued.  She reported having some knee pain as well.  Moore wrote:

Osteopathic Exam:  She has tenderness to palpation throughout the
paraspinal musculature of the suboccipital, cervical, thoracic and lumbar
spine and somatic dysfunctions consistent with the acute spasm.

X-rays showed “exaggerated lordosis” of the lumbar spine, along with mild degenerative

changes, and loss of lordosis in the cervical spine plus mild degenerative changes there

as well.  The doctor assessed her as having:

1. Shoulder sprain, right
2. Myofascial strain, cervical and lumbar
3. Knee strain
4. Dysesthesias

He recommended an EMG to rule out right carpal tunnel syndrome.

During her January 8, 2013 physical therapy evaluation, she was noted to have

moderate muscle spasm in her left and right upper trapezius.  Dr. Moore on January 21,

2013 wrote that his follow-up examination showed “some knots around [the cervical and

thoracic spine paraspinal musculature and the trapezius muscle] indicating some muscle

spasms.”  Her re-examination in physical therapy on January 30, 2013 showed spasms in

the right and left upper trapezius.  In her therapy appointment on February 15, 2013,

examination showed spasm in her right upper, and right and left lower trapezius, and her

right suboccipitals.  The record reflects that Claimant made the following statement:  “I

used to think I cannot perform (specific activity–such as work or roller skating),1 but now

I am thinking about when I can do it!”  No spasms were found in subsequent therapy
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records.  On March 25, 2013, she reported having increased lower back pain from being

stuck in traffic when returning to Little Rock from Memphis.

A lumbar MRI on April 26, 2013 showed disc desiccation at L5-S1 with a minimal

bulge, along with accentuation of the lumbar lordotic curvature.

In her April 29, 2013 appointment with Dr. Moore, Claimant reported that her

shoulder and knee were feeling better and her cervical spine was feeling “looser,” but her

back is still bothering her.  The doctor recommended a lumbar epidural steroid injection

and continued physical therapy.

Claimant went to Dr. Sprinkle on June 24, 2013 and reported, inter alia, sudden pain

in the upper and lower back and right knee as the result of a work-related incident on

December 19, 2012.  Cervical and lumbar MRIs reflected only degenerative findings.

Sprinkle wrote:

I think she has an underlying cervical lumbar degenerative disc disease, she
is had [sic] lumbar she thinks facet joint injections in the past, most likely her
fall aggravated her degenerative disc disease.  Her main complaint is back
and buttocks pain it is worse with extension so likely a bilateral L4-L5 L5-S1
facet joint injection could help reduce her symptoms.

Dr. Cathey conducted an IME on August 6, 2013.  His report reads in pertinent part:

HISTORY:  Ms. Clark is a very pleasant, 49-year-old, black female who is
here today for an independent medical evaluation.  The patient presents with
chronic neck, thoracic and lower back pain that she relates to an
occupational injury suffered on December 19, 2012.  According to the
patient, she was employed in a local cake shop when she slipped and fell
wrenching her neck and lower back.  She has not worked since.

The patient was evaluated in a primary care clinic where appropriate
conservative treatment was initiated.  She was ultimately referred to Dr.
Samuel Moore a local orthopaedic surgeon who initiated appropriate
conservative treatment in the form of medication, physical therapy, etc.  After
the patient failed to note much improvement, she was evaluated by Dr. Brent
Sprinkle, a physical medical specialist who has offered her facet blocks,
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epidural steroid injections, etc.  It was apparently at this point than an
independent medical evaluation was advised.

The patient concedes she has had previous lower back issues related to a
motor vehicle accident sustained in 2010.  She has also had previous
electrodiagnostic testing of her upper extremities to evaluate “numbness” in
her arms and hands.  This testing was performed on October 27, 2011, and
confirmed a mild ulnar entrapment on the left side.

PHYSICAL EXAMINATION:  The patient’s neurological exam is entirely
negative.  She specifically has no sign of cervical myeloradiculopathy, ulnar
neuropathy, lumbar radiculopathy, etc.  Straight leg raising is negative
bilaterally.  The patient demonstrates full range of motion of the cervical and
lumbar spine without paraspinous muscle spasm.

PLAN:  The patient and I reviewed MRI scans of her cervical and lumbar
spine obtained subsequent to the occupational injury of December 19, 2012.
Mild degenerative changes are noted but without significant canal stenosis,
nerve root compression, etc.

While I certainly do not disagree with Dr. Sprinkle’s plan for facet blocks,
epidural steroid injections, etc. this is clearly directed at treatment of a pre-
existing condition specifically degenerative cervical and lumbar disc disease.

I believe the patient has reached maximum medical improvement with regard
to the occupational injury of December 19, 2012.  There is no impairment
rating referable to this event.

As far as her job is concerned, I believe she can return to work without
restrictions effective immediately.

Discussion.  Again, Claimant has alleged that in addition to her cervical injury, which

Respondents accepted as compensable, she also sustained injuries to her back, right

shoulder and right knee as a result of the fall on December 19, 2012.  However, her

medical records are devoid of any objective findings of a knee or shoulder injury.

Consequently, those portions of her claim must fail at the outset.

As for her back, Claimant had findings on multiple occasions of spasm in her

trapezius.  While I recognize that spasms, even those discovered by a physical therapist,
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can constitute objective findings, see Estridge v. Waste Management, 343 Ark. 276, 33

S.W.3d 167 (2000); Continental Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d 124

(1999), spasms in the trapezius do not support a thoracic or lumbar spine injury.  Cf.

Broom v. Gerber Prod. Co., 2007 AWCC 137, Claim No. F311100 (Full Commission

Opinion filed November 16, 2007)(trapezius spasm does not support finding of cervical

spine injury).

Yet another reference to spasms exist in Claimant’s medical record.  As noted

above, Dr. Moore on January 4, 2013–during their first visit–wrote:  “She has tenderness

to palpation throughout the paraspinal musculature of the suboccipital, cervical, thoracic

and lumbar spine and somatic dysfunctions consistent with the acute spasm.”

(Emphasis added)  And his record of January 21, 2013 reflects that he found “knots”

around the cervical and thoracic spine paraspinal musculature that pointed to the presence

of muscle spasms.  Therefore, there are objective findings in the record related to the back.

But, do these spasms establish a compensable back injury?  The preponderance

of the evidence does not support this.  The record reflects that Claimant had presented

with this condition prior to the December 19, 2012 fall at Mickey’s.  She had been involved

in a motor vehicle collision in 2010 in which she had been struck from behind, and this led

to her complaining of back symptoms.  Claimant treated for this for an extended period of

time.  Later, she presented with back problems after getting out of a chair, and on February

1, 2012, she complained of pain and muscle spasms in her upper thoracic and lower

cervical areas that had been present for a few weeks.  Finally, the testimonial evidence

shows that Claimant had back complaints while employed at Mickey’s, that arose prior to
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the accident at issue.  This occurred when she fell while working with her trash can.  While

no witness could pinpoint exactly when this took place, I note that the evidence shows that

Claimant went to work for Respondent employer in September 2012–approximately three

months before the work-related accident–so the trash can incident would have occurred

somewhere in that three-month window.  Claimant in her testimony denied having back

problems as of December 19, 2012; but Boyle and Mrs. Coleman testified to the contrary.

Boyle recalled that Claimant told her that she was planning to seek treatment, but was

waiting until she obtained health insurance.  After due consideration, I credit their testimony

over hers.

The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).  In Cooper v. Textron, 2005 AWCC 31, Claim No.

F213354 (Full Commission Opinion filed February 14, 2005), the Commission addressed

the standard when examination medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
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and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

The medical records do not show that Dr. Moore was aware of these pre-existing

problems.  For that reason, I cannot credit his finding that the spasms were “acute.”  By the

same token, because Dr. Sprinkle does not indicate that he was aware of the trash can

incident and her apparently presenting with symptoms before the work-related fall, I cannot

credit his opinion that the December 19, 2012 incident likely aggravated her pre-existing

condition.  In fact, in light of the credible evidence discussed herein, only through

speculation and conjecture could I find that a compensable back injury has been

established.  But this I cannot do.  See Dena Construction Co. v. Herndon, 264 Ark. 791,

796, 575 S.W.2d 155 (1979).

Thus, Claimant has not proven by a preponderance of the evidence that she

suffered compensable injuries to her back, right shoulder or right knee.

B. Medical Treatment

Introduction.  Claimant is asking that she be awarded reasonable and necessary

medical treatment of her compensable injuries.

Standard.  Arkansas Code Annotated Section 11-9-508(a) (Repl. 2012) states that

an employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant
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must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

The Arkansas Court of Appeals has held, a claimant may be entitled to additional

treatment even after (as here) the healing period has ended, if said treatment is geared

toward management of the injury.  See Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230,

184 S.W.3d 31 (2004); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).  Such services can include those for the purpose of diagnosing the nature and

extent of the compensable injury; reducing or alleviating symptoms resulting from the

compensable injury; maintaining the level of healing achieved; or preventing further

deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex, supra.

Evidence.  Claimant testified that the medical records in evidence reflect the

treatment that she has undergone in connection with the work-related incident of

December 12, 2012.  She desires additional physical therapy for her neck.  Claimant stated

that she still suffers from neck spasms, and that her pain level, without medication, can be

as high as 8/10.  She was prescribed pain medication; but because she has to care for her

14-year-old son, she does not take it.
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Her testimony was that while Respondents have paid for all of the therapy that she

has undergone, they denied Dr. Moore’s recommendation that she undergo facet injections

in her lower back, and additional therapy thereafter.  She went on her own, without

authorization, to Dr. Brent Sprinkle.  Claimant paid for this, and is not asking that

Respondents be directed to reimburse her.  He has recommended additional treatment.

Claimant maintained that she still suffers from muscle spasms and swelling in her back.

She estimated that her pain level can at times reach 9/10, requiring that she stay in bed.

The pain goes into her buttocks and either the left or right foot.

With respect to her right shoulder, Respondents have not denied any treatment

therefor.  But she would like to undergo additional therapy in connection with her condition.

She rated her shoulder pain as being 6/10 to 7/10.

As for her right knee, Claimant rated her pain as 3/10 to 4/10 generally, but added

that it can be as high as 7/10 if she engages in such activities as walking up stairs.

Discussion.  Because Claimant has not shown that she suffered compensable

injuries to her back, right shoulder or right knee, she is not entitled to treatment of these

at Respondents’ expense.

As for her cervical spine, I do not find that Dr. Sprinkle (who proposed only lumbar

facet joint injections) or any other provider has recommended any additional treatment

therefor.  However, to the extent that she is seeking additional therapy or prescription

medication that would address her neck condition, I do not find that such treatment is

causally related to her compensable injury.  I credit Dr. Cathey’s opinion that Claimant

reached maximum medical improvement as of August 6, 2013, and that the treatment

proposed by Sprinkle would be geared solely to treatment of a pre-existing, degenerative
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condition.  Also, while Claimant testified that she is still suffering from neck spasms, this

is not borne out by Cathey’s examination and report, which I credit.  Therefore, I do not find

such treatment to be reasonable and necessary.

C. Temporary Total Disability

Introduction.  Claimant is asking that she be awarded additional temporary total

disability benefits for the following periods:  from January 6-19, 2013 and from August 6,

2013 to a date yet to be determined.  Respondents, in turn, deny that she is entitled to

additional benefits.

Standard.  Claimant’s compensable neck injuries is unscheduled.  See Ark. Code

Ann. § 11-9-521 (Repl. 2012).  An employee who suffers a compensable unscheduled

injury is entitled to temporary total disability compensation for that period within the healing

period in which she has suffered a total incapacity to earn wages.  Ark. State Hwy. &

Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period

ends when the underlying condition causing the disability has become stable and nothing

further in the way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4

Ark. App. 124, 628 S.W.2d 582 (1982).  Also, a claimant must demonstrate that the

disability lasted more than seven days.  Id. § 11-9-501(a)(1).  Claimant must prove her

entitlement to temporary total disability benefits by a preponderance of the evidence.  Ark.

Code Ann. § 11-9-705(a)(3) (Repl. 2012).

Testimony.  Claimant testified that after the fall, she continued to work at Mickey’s

for a time.  But the pain medication made her feel as if she were having “an out-of-body

experience”; and on December 21, 2012, Kendra Boyle sent her home because she was
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under the influence of medication.  Claimant stated that she has not worked anywhere

since January 6 or 7 of 2013.  Asked why, she responded:

I was in so much pain, and the spasms and the swelling were so bad, I called
Ms. Coleman every morning to let her know what was going on.  I would
wake up early enough to ice, try to take an Advil or something to try to get
the swelling down, but the pain was just so bad, I couldn’t perform my duties.

Later, Claimant stated that she would not disagree if records showed that she continued

to work until January 8, 2013.

With respect to the period of January 6-19, 2013, Claimant admitted that no doctor

took her off work during this period.  Thereafter, the doctors gave her duty modifications;

these were forwarded to the carrier and then to Mickey’s, and they would state whether the

modifications could be made.  Asked why she did not go back to work after this took place,

Claimant replied that she could not physically perform the light duty that was given.  While

Respondents later resumed payment of temporary total disability benefits, they again

ceased on August 6, 2013.

Regarding why Claimant is seeking benefits thereafter, she answered:

Because until I can actually get the treatment and to–I don’t believe that I’m
at the maximum medical improvement, which is what the respondents say
that I am.  Until I get the treatment that I was recommended and the other
physical therapy that I’m seeking, I can’t perform the tasks that go along with
the job duties that I have done for over ten years.

The following exchange took place while Claimant was still on the stand:

Q. But you’re telling me that you don’t believe that, whatever
modifications that were offered, you don’t believe you could perform
your job within those restrictions.  Is that what you’re stating?

A. Yes.
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She stated that she had trouble sitting.  Asked about her duties at the counter, she replied

that those were not her “primary duties”; she merely supervised the other workers in that

location.  According to Claimant, her “primary duties” were administrative work, invoicing,

and paying bills.  When asked if she was restricted to sitting while performing those duties,

she responded:  “I don’t know.  No one has said whether or not, but the computer is down,

so I don’t know how I could stand and do it.”  Breaks were allowed.

Claimant denied that Mickey’s confirmed that they could accommodate her

restrictions.  Although the signed documents from Boyle in Respondents’ Exhibit 2, which

Claimant admitted she received, indicates that Mickey’s was willing to accommodate her

initial and additional restrictions, Claimant stated that Respondent carrier did not

communicate this to her.  She admitted that because she was on the January work

schedule, she called Mrs. Coleman to tell her that she was not coming in to work.  This

took place prior to Claimant’s January 21, 2013 appointment with Dr. Moore.  She admitted

telling her physical therapist on January 25, 2013 that her employer did not have a job

within her restrictions; she attributed this to Moore’s restrictions.

Claimant also admitted that she sent a letter dated January 19, 2013 to Boyle and

Mrs. Coleman in which she stated that although her physician was permitting her to return

to work at modified duty, she was continuing to have swelling in her upper and lower back,

muscle spasms, numbness and headaches.

Claimant’s testimony was that the reason why she is no longer employed at

Mickey’s is that Boyle sent her a letter on February 8, 2013, informing her that she had

been replaced.  She has not looked for work since then because she believes that she has
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not yet reached maximum medical improvement.  Claimant testified that she is returning

to Georgia with the intention of returning to school and going back to work.

She agreed that she received a letter from Mickey’s on January 9, 2013, in which

the company offered to return her to work there with certain lighter duties than she normally

had.  But she did not return because she felt that she was unable to do so.  She admitted

that she would have been allowed to perform such duties as “facilitating wedding

consultations” while either standing or sitting; but she stated that it would nonetheless have

been painful.  Although she had a 10-pound lifting restriction, she disputed that she could

have moved cakes that did not exceed that limit.  Because she had not yet begun physical

therapy at that time, she did not believe that she could sit in front of a computer for any

length of time.  The majority of the duties listed were ones she felt she could have

performed; the ones that she felt that she could not do required at least some sitting.

Claimant’s testimony was that during the first period for which she is seeking temporary

total disability benefits, from January 8-19, 2013, she called in to Mickey’s each day she

was scheduled to work and told Mrs. Coleman that she was unable to work.

She is no longer able to sit at a computer and type for long periods of time.  But she

admitted that while it is painful, she still roller-skates.

The testimony of Reverend Coleman was that Mickey’s had no problem with

furnishing Claimant with modified duties within her restrictions.  He added, “Ms. Clark’s

whole duties was light duties anyway.”  She was kept on the work schedule, and her duties

were modified to remove anything remotely outside her restrictions.  However, because

Claimant did not return despite these accommodations, it caused a hardship on the

business and necessitated that she be replaced.
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Mrs. Coleman agreed that Claimant called her and informed her that she was

unable to work.  She maintained that Mickey’s did everything possible to accommodate

Claimant’s restrictions.  Both she and Boyle confirmed that Boyle sent Claimant home on

December 21, 2012 because she was having trouble functioning at work because of the

medication she was taking.

Boyle, the co-owner, logistics manager, and administrative manager at Mickey’s,

testified that she was the one who drafted the letters concerning Claimant’s modified

duties.  She last interacted with Claimant on Saturday, December 22, 2012.  She related

that Claimant worked just one day in January:  January 8, 2012.  Asked if her restrictions

were being accommodated then, Boyle responded:

Yes, I would say so.  I understand the notices that we did receive, the very
first one I think we had on record at that point, we received one that said
what her limited duties were, and our objective was to immediately
correspond with her.  We thought we would be able to speak with her in
person, so I drafted correspondence to reflect the modified duties that were
outlined in the notifications we received from the physicians.

These duties were again modified in a subsequent draft to comply with Claimant’s updated

restrictions.  The first letter, dated January 9, 2013, was not mailed because Boyle

anticipated going over the substance of it with Claimant in person.  According to Boyle,

during this period her daughter, Cassidy, was assigned to customer service and

administrative support duties.  It was Boyle’s expectation that Cassidy would have aided

Claimant until she returned to college following Christmas break.  She added that

Claimant’s job–even prior to the modifications–was “[d]efinitely sedentary.”  Her position

was approximately 60 percent administrative/clerical and 40 percent customer service.

Data entry requires sitting, due to the positioning of the computer.  Claimant was kept on
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the schedule with the expectation that she would be returning to her modified duties.

However, she never came back and was ultimately terminated.  Boyle interpreted

Claimant’s actions as a refusal to come back to work.

Asked if Claimant would have been allowed to sit or stand or move around as

necessary, Boyle replied:

As office supervisor, every office supervisor, that has been the case
throughout, had the flexibility to modify their schedule, their work pace, their
workload, their tasks, their duty is to their discretion.  One of our, [Mrs.
Coleman] and my, opinion is that the office belongs to the office supervisor,
that total accountability for managing that side of the wall, is what we call it,
production side and administrative side, it totally rests with the office
supervisor, so that was definitely within her discretion and her latitude to
make whatever modifications she needed versus standing, sitting, how long,
that was totally her call.

Boyle added that personnel were present to assist with any lifting.

Medical Evidence.  Dr. Moore on January 4, 2013 wrote that Claimant could return

to work the next day at modified work duties comprises of the following restrictions:  (1) no

pushing, pulling or lifting more than 10 pounds; (2) no overhead work; and (3) avoid

reaching above shoulder level.

Discussion.  I have credited Dr. Cathey’s finding that Claimant reached maximum

medical improvement as of August 6, 2013.  It is my finding that she reached the end of

her healing period on that date.  Consequently, Claimant’s quest for additional temporary

total disability benefits from August 6, 2013 to a date yet to be determined must fail at the

outset.

With respect to her Claimant for temporary total disability benefits from January 6-

19, 2013, I credit the evidence that establishes that Claimant worked on January 8,

2013–foreclosing her from benefits for that date.  As for the remaining dates within that
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period, the medical evidence reflects that Dr. Moore on January 4, 2013 released Claimant

to return to work on January 5, 2013 to modified work duties with the restrictions of (1) no

pushing, pulling or lifting more than 10 pounds; (2) no overhead work; and (3) avoid

reaching above shoulder level.  Moore did not modify this until January 21, 2013, so these

restrictions were in effect throughout the period in question–and they were the only

restrictions imposed.

Boyle, whom I credit, testified that Claimant held the position of office supervisor at

Mickey’s, and that her position was sedentary in nature.  In turn, Reverend Coleman

described the duties as “light.”  Nothing before me shows that Claimant was prevented

from performing her regular duties there in the face of these restrictions.  To the extent that

moving or lifting a cake would exceed the 10-pound limit, I credit Boyle’s testimony that

additional workers were always available, and individuals were discouraged from

performing such a task alone in any case.  While Claimant testified that she was physically

unable to return to work during this period because of pain and swelling, and that she was

calling Mrs. Coleman to inform her of this fact, this appears to be related to her back (the

only place where she mentioned having swelling)–which has not been found to be

compensable.  Moreover, I credit Dr. Moore’s opinion that she was capable of working,

provided that the above restrictions were honored.  As a result, I find that she cannot

establish her entitlement to additional temporary total disability benefits for this period

because she has not proven that she suffered a total incapacity to earn wages since during

that time.
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CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim for additional benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


