
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G206867

LYNNA CHURCH CLAIMANT

CONCEPT PROFESSIONAL SERVICES RESPONDENT

TRAVELERS RESPONDENT
CARRIER

OPINION FILED DECEMBER 10, 2013

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by GARY UDOUJ, Attorney, Fort Smith, Arkansas.

Respondents represented by PHILLIP CUFFMAN, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On September 12, 2013, the above captioned claim came on for

a hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on July 10, 2013, and a pre-hearing order was filed on

July 11, 2013.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to her back.
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4. Claimant is entitled to the maximum temporary total and

permanent partial rates for 2012.

By agreement of the parties the issues to litigate are limited

to the following:

1. Whether the claimant is entitled to temporary total

disability benefits from September 28, 2012, to June 16, 2013.

2. Whether the claimant’s attorney is entitled to an

attorney’s fee for any temporary total disability payment after

September 28, 2012.

Claimant’s contentions are:

“(a) Claimant did not reach maximum medical
improvement as found by Dr. Keith Holder, M.D.
on September 28, 2012, and remains in her
healing period from the injury date of April
2, 2012.

(b) Claimant is entitled to TTD benefits from
September 28, 2012 through a date to be
determined, less any PPD paid to date.

(c) Claimant contends Respondent erred in
computing “wages” earned by excluding meals
and lodging and other items set out in A.C.A.
§11-9-102(19), as well as failing to compute
weekly wages pursuant to A.C.A. §11-9-
518(a)(2) requiring computation of all wages
during the preceding 52 weeks in which the
accident occurred.

(d) Claimant contends her TTD rate is $446 a
week and her PPD rate is $334 a week.

(e) Claimant contends she has not reached
maximum medical improvement but rather needs a
multi-level disc fusion as suggested by Dr.
Christopher Covington.

(f) In the event the Court finds Claimant
reached maximum medical improvement on
September 28, 2012 as found by Dr. Keith
Holder, then in that event, Claimant is
entitled to wage loss disability from
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September 28, 2012 through a date to be
determined, in an appropriate percentage as
determined by the Court.

(g) Claimant contends she needs another FCE
following treatment by a competent
neurosurgeon.

(h) Claimant is entitled to statutory
attorney’s fees and costs associated with the
action.”

Respondents’ contentions are:

“Respondents contend that they have paid
appropriate benefits.  Respondents contend
that the claimant reached MMI on or about 9-
28-12 based upon the opinion of Dr. Keith
Holder and that she has been assigned a 3%
whole body impairment rating.  If the claimant
is found to have reached MMI on the date
claimed respondents will defer to the
Commission on the issue of wage loss.”

The claimant, in this matter, is a fifty-two-year-old female

who was employed by the respondent as a traveling nurse.  She

sustained a compensable back injury in April 2012 while lifting a

patient.  The claimant initially treated at Sequoyah Memorial

Hospital Redwood Clinic with Dr. Rick L. Robbins, D.O.

The claimant testified that the respondents sent her to see

Dr. Keith Holder regarding her compensable back injury on April 26,

2012.  The claimant testified that Dr. Holder continued to treat

her but eventually released her at maximum medical improvement on

September 28, 2012.  He also assigned the claimant an impairment

rating.  At that time, the respondents stopped temporary total

disability payments to the claimant.  The claimant gave credible

testimony that she has not worked since her April 2012 compensable
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back injury including after Dr. Holder released her on September

28, 2012.

The claimant has asked the Commission to consider whether she

is entitled to temporary total disability from September 28, 2012,

through June 16, 2013, at which time the respondents again began to

pay temporary total disability benefits to the claimant due to her

compensable back injury.

The claimant’s attorney filed a request for a change of

physician with the Commission on November 1, 2012.  The Commission

eventually executed a change of physician order from Dr. Keith

Holder to Dr. Christopher Covington on January 15, 2013.

The claimant was seen by Dr. Covington on February 7, 2013.

Following is a portion of the medical record from her visit with

Dr. Covington at the Oklahoma Spine and Brain Institute:

“HISTORY OF THE PRESENT ILLNESS: Lynna Church
is a 51-year-old registered nurse who works
for Concepts Professional Services.  She was
working in April 2012 lifting heavy patients
when she noticed a twinge in her low back and
lower extremity that became severe over a 24-
hour period almost to the point where she was
bedridden and she was admitted into the
hospital with extreme pain.  The patient was
treated with pain medication and physical
therapy was attempted.  However,
unfortunately, the physical therapy didn’t
last very long and was discontinued when it
started to cause even more pain and the pain
extended beyond the lumbar spine into the
cervical and thoracic area.  She has been
treated only with Lortab.  She has not had any
injection therapies or any further physical
therapy but she has had a couple of local
steroid shots from her primary care physician.
Over time, the patient improved but is now at
an impasse.  She has plateaued with regards to
her improvement.  Her leg is not as bad but
her back pain is still disabling.  She
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basically deals with the patient chronically
and constantly.  It extends from the low back
to the upper-mid thoracic all the way to the
cervical spine.  She lives on Lortab around
the clock.  She can’t do any physical
activities without significant exacerbation.
The patient did have an MRI scan of the lumbar
spine that was completed on April 10, 2012
that shows very early changes at 3-4, more
advanced changes with Modic end plate changes
at 4-5 and 5-6 with partial collapse and
central disk protrusions.  No gross nerve root
compressions were appreciated.

IMPRESSION: The patient has not had any more
aggressive physical therapy than a few
sessions right after the initial injury in
April 2012.

PLAN: I would recommend a pain management
consultation with epidural steroid injections
followed by not an aggressive but a physical
therapy program to try to help with her low
back symptoms.  Surgery is an option that we
talked about but I would like to reserve this
until after serious attempts at non-surgical
management”

On April 4, 2013, the claimant was again seen by Dr.

Covington.  The medical record from that visit indicates that the

claimant has had one month of physical therapy and an epidural

steroid injection on March 6, 2013, neither of those conservative

treatments provided relief or help to the claimant.  At that time,

Dr. Covington ordered a repeat MRI scan of the claimant’s lumbar

spine and indicates that the claimant is “disabled and unable to

work.”

On April 16, 2013, the claimant again returned to see Dr.

Covington after her repeat MRI scan.  Due to the findings of the

MRI scan, Dr. Covington ordered a “diskography at L2-3 and L3-4 and

perhaps at L4-5 and L5-1.”
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On May 13, 2013, the claimant did undergo the diskography

ordered by Dr. Covington.  That diagnostic test was performed by

Calvin White, D.O.  The report from that diskography is found at

Claimant’s Exhibit No. 1, Pages 12 and 13.

On May 30, 2013, the claimant was again seen by Dr. Covington

and after review of her diskography, Dr. Covington recommended that

the claimant undergo surgical intervention for her compensable

lumbar spine injury.  The claimant was admitted to the Tulsa Spine

and Speciality Hospital on June 17, 2013, for the following planned

procedure, “L3-4, L4-5, and L5-S1 posterior lumbar interbody fusion

and posterior lumbar fusion.”

Again, the claimant has asked the Commission to consider her

entitlement to temporary total disability benefits from September

28, 2012, which was the date the claimant was found at maximum

medical improvement and released by Dr. Holder through June 16,

2013, which was the day prior to the claimant’s admission to the

hospital for surgical intervention that was performed by Dr.

Covington.  I note that at Claimant’s Exhibit No. 1, Page 16, in

a letter dated June 10, 2013, signed by Dr. Covington, he indicates

that the claimant “remained in her healing period from the accident

of April 2, 2012" and that the claimant had never reached maximum

medical improvement from the time of her injury of April 2, 2012.

After review of the medical evidence in this matter and the

claimant’s testimony, I find that the claimant is entitled to

temporary total disability benefits from September 28, 2012,

through June 14, 2013, as I agree with Dr. Covington that the
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claimant never reached maximum medical improvement and remained

temporarily and totally disabled during that time period.

The claimant has also asked the Commission to consider whether

her attorney is entitled to an attorney’s fee for any temporary

total disability payments made by the respondents after September

28, 2012.  It is the claimant’s position that when the respondents

stopped her temporary total disability payments as of September 28,

2012, due to Dr. Holder’s finding of maximum medical improvement

they then controverted additional temporary total disability

benefits in this matter.  The Commission’s file does indicate that

the claimant’s attorney filed for change of physician in November

2012 and also requested a hearing regarding additional benefits for

the claimant.  The respondents stopped the claimant’s temporary

total disability benefits on September 28, 2012, and the claimant’s

attorney was required to take action in order to prompt the

respondents to begin temporary total disability benefits.

Therefore, I do find that the claimant’s attorney is entitled to an

attorney’s fee on any additional temporary total disability

benefits that are paid by the respondents after September 28, 2012.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:



8

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on July 10. 2013, and contained in a

pre-hearing order filed July 11, 2013, are hereby accepted as fact.

2. The claimant has proven by a preponderance of the evidence

that she is entitled to temporary total disability benefits from

September 28, 2012, to June 16, 2013.

3. The claimant has proven by a preponderance of the evidence

that her attorney is entitled to an attorney’s fee on temporary

total disability benefits that are paid to the claimant after

September 28, 2012.

ORDER

The respondents shall pay the claimant temporary total

disability benefits at the maximum allowable rate for 2012 from

September 28, 2012, to June 16, 2013.

The respondents shall be responsible for an attorney’s fee on

all temporary total disability benefits paid to the claimant after

September 28, 2012.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the benefits awarded herein,

with one half of said attorney's fee to be paid by the respondents

in addition to such benefits and one half of said attorney's fee to

be withheld by the respondents from such benefits pursuant to Ark.

Code Ann. §11-9-715.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


