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STATEMENT OF THE CASE

On December 12, 2012, the above-captioned claims were heard in Russellville,

Arkansas.  A prehearing conference took place on October 29, 2012.  A prehearing order

entered on that date pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  The second stipulation was amended, and a third was added, resulting in the following,

which I accept:

1. The April 1, 2010 Administrative Law Judge opinion in this matter is binding

on this proceeding under the Law of the Case Doctrine.
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2. Claimant has been assigned a thirteen percent (13%) rating to the body as

a whole.  Respondents have accepted this rating, which is four percent (4%)

over the nine percent (9%) impairment rating Claimant was previously

assigned.

3. Respondents have agreed to furnish pain management treatment to

Claimant.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant is entitled to wage loss disability benefits.

2. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

The respective contentions of the parties read:

Claimant:

1. Claimant contends that the effects of her admittedly compensable injury

have caused her to lose her job at Innovation Industries and that she will not

be able to earn comparable wages because of the effects of her job-related

injury.

2. The claimant contends that her attorney is entitled to an appropriate

attorney’s fee.

Respondents:
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1. Respondents contend that they have paid appropriate benefits and will leave

the determination of wage loss, if any, to Commission determination.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of Claimant (the sole witness) and to observe her demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that she has

sustained wage loss disability of twenty-seven percent (27%) in connection

with her compensable cervical spine injury.

4. Respondents have controverted Claimant’s entitlement to wage loss

disability benefits.

5. Claimant has proven by a preponderance of the evidence that she is entitled

to a controverted attorney’s fee under Ark. Code Ann. § 11-9-715 (Repl.

2002) on the wage loss disability benefits awarded herein.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.
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Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of her

medical records, consisting of two index pages and 38 numbered pages thereafter; and

Respondents’ Exhibit 1, a functional capacity evaluation (“FCE”) of Claimant dated

September 11, 2012, consisting 20 pages.

In addition, and by agreement of the parties, the one-volume transcript of the

January 13, 2010 hearing in this case has been incorporated herein by reference.

Adjudication

Introduction

An assessment of the issues at bar first requires a recounting of the procedural

history of this matter.  On January 13, 2010, the first hearing was held on this claim.  I

presided over that hearing as well.  My April 1, 2010 opinion contains the following findings

of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this
claim.

2. The stipulations set forth above are reasonable and are hereby accepted:

A. The Arkansas Workers’ Compensation Commission has jurisdiction
over this claim.

B. The employee/employer/carrier relationship existed on May 8, 2007,
when Claimant sustained a compensable injury to her cervical spine.

C. Claimant earned wages sufficient to entitle her to compensation rates
of $309.00/$232.00 per week.

D. Some temporary total and medical benefits have been paid.
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E. Claimant has been assigned a nine percent (9%) whole-body
impairment rating, which Respondents have accepted and paid.

3. Claimant has proven by a preponderance of the evidence that she is entitled
to additional temporary total disability benefits from September 30, 2008 to
November 14, 2008.

4. Claimant has proven by a preponderance of the evidence that she is entitled
to a controverted attorney’s fee.

Respondents did not appeal this decision.  The 2010 opinion is thus binding on this

proceeding under the Law of the Case Doctrine and is res judicata.  See Thurman v.

Clarke Industries, Inc., 45 Ark. App. 87, 872 S.W.2d 418 (1994).

A. Whether Claimant is entitled to wage loss disability benefits.

Claimant has contended that as a result of her compensable cervical injury, she is

entitled to wage loss disability benefits.  Respondents have contended that they have paid

appropriate benefits in this matter and will leave the determination of this issue up to the

Commission.

Claimant’s cervical injury is unscheduled.  Cf. Ark. Code Ann. § 11-9-521 (Repl.

2002).  Her entitlement to wage loss disability benefits is controlled by Ark. Code Ann. §

11-9-522(b)(1) (Repl. 2002), which states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of
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other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  As the Arkansas

Court of Appeals noted in Hixon v. Baptist Health, 2010 Ark. App. 413, 375 S.W.3d 690,

“there is no exact formula for determining wage loss . . . .”  Pursuant to § 11-9-522(b)(1),

when a claimant has been assigned an impairment rating to the body as a whole, the

Commission possesses the authority to increase the rating, and it can find a claimant

totally and permanently disabled based upon wage-loss factors.  Cross v. Crawford County

Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).

To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must prove by a preponderance of the evidence that she sustained permanent

physical impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  The wage loss factor is the extent to which a

compensable injury has affected the claimant’s ability to earn a livelihood.  Emerson Elec.

v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).  In considering factors that may

impact a claimant’s future earning capacity, the Commission considers her motivation to

return to work, because a lack of interest or a negative attitude impedes the assessment

of his loss of earning capacity.  Id.  The Commission may use its own superior knowledge

of industrial demands, limitations, and requirements in conjunction with the evidence to

determine wage-loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635

S.W.2d 276 (1982).  Finally, Ark. Code Ann. § 11-9-102(4)(F)(ii) (Supp. 2011) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
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need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Major cause” is more than fifty percent (50%) of the cause, and has to be established by

a preponderance fo the evidence.  Ark. Code Ann. § 11-9-102(14) (Supp. 2011).

“Disability” is the “incapacity because of compensable injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

compensable injury.”  Id. § 11-9-102(8).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

The evidence that was adduced at the hearing reflects the following:

Testimony.  Claimant is 56 years old and attended the twelfth grade without

receiving a diploma.  She testified that she worked at Respondent Innovation Industries

(“Innovation”) for seven years.  Her job was to help assemble elevators.  Claimant

sustained an injury to her neck there on May 8, 2007, “by lifting big ole boxes for the car

panels.”  After the onset of her symptoms, she stopped work for a few minutes.  But she

later returned to work that day.  She came under the care of Dr. Scott Schlesinger, and
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underwent surgery.  Claimant went back to work at Innovation, and was moved to a less

physically demanding job:  “pulling parts from a pick list and assembling locks and buttons

and stuff like that, that we put together to put in these elevators.”  But even with the lighter

duties, her condition worsened the longer she worked.  Ultimately, because of this, she

had to undergo a second surgery–this time by Dr. Arthur Johnson.  After being off work for

12 weeks in this instance, she was notified that she was being terminated for excessive

absenteeism.

Since that time, she has been unable to find employment.  Claimant has looked for

work by conducting computerized job searches and by going to temporary service

agencies.  Nonetheless, she has been unsuccessful.  She has been seeking another

factory position; but she recognizes that because of the permanent restrictions her

physician placed on her, she will not be able to work at the level she used to work.

Notwithstanding her restrictions, she pledged that if given a job, she would try to perform

it.

Asked about her previous employment, Claimant related that she worked for Grace

Manufacturing, which makes surgical blades, in two separate positions.  The first required

that she run pieces of metal through a machine, which treated them with acid.  The second

required that she feed 15 to 17-pound spools of wire into a machine that treated metal with

a laser.  She was required to use her hands and arms fairly extensively.  While Claimant

in her deposition felt that she could work there again–and in fact, she has applied for a job

there–her deposition testimony was that in her present condition, she could not work there

because she would no longer be capable of handling the spools or manipulating the
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nozzles of acid.  However, she felt that there possibly were other jobs at Grace that she

is capable of performing.

At a company called Lumdston, Claimant helped manufacture conveyor belts.  The

job required that she lift rolls of material weighing as much as 65 pounds, and she was not

furnished a seat.  At another employer, Claimant helped to manufacture luggage.  In this

position, she positioned cow hides to that they could be cut by a die.  The hides were in

bundles of five, and weighed around 20 pounds per bundle.  Her job was hand and arm-

intensive; and because of her 15-pound lifting restriction, she did not believe that she

could return to this job.  Finally, Claimant previously worked at a breeding farm, gathering

eggs.  She related that after the eggs were gathered, they were set in a case.  The cases,

made of metal, weighed from 25 to 30 pounds–above her current lifting restriction.

She testified that while she cannot return to any of her former jobs, she would be

willing to try something new.  But again, she has looked for work without success.

Because of pain from her work-related injury, Claimant takes Hydrocodone.  But the

medication adversely affects her stomach.  She also takes, inter alia, Tizanidine–a

medication to treat muscle spasms.  Claimant has a scheduled appointment with Dr. Adam

Sewell for pain management.  When asked to describe her physical condition, she

responded:

I hurt all the time.  Whenever I do anything, when I start something, I don’t
get to finish it.  I have to take a break, walk around, I go back to it.  There’s
a burning.  And sometimes when I’m working, trying to do something,
vacuuming or what have you, I find myself holding my breath just to get a
little bit further, pushing myself.  And relaxing in a chair doesn’t help me.  I’ll
lay down; that doesn’t help me.  I do a lot of stretching throughout the day.
And life has just changed terribly in the last five years, terribly.
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Because of her present condition, she has to take breaks between rooms when

performing her housework.  These breaks come every 10 to 12 minutes.  Even rudimentary

tasks now take a large portion of her day.

Prior to be injured at work, Claimant worked in her yard extensively.  But after her

second surgery, the only outside work she did was planting some flowers.  In the past

year, she had to hire someone to care for her yard.  As a result of her current state, she

can no longer cook as she used to.  Claimant testified that she has lost her ability to grasp

things and hold them up–including pots and pans.

According to Claimant, prior to undergoing the second surgery by Dr. Johnson, she

underwent a second opinion evaluation by Dr. James Blankenship.  Blankenship actually

recommended a more extensive surgical procedure than the one that Johnson performed.

Regardless, she maintained that her condition did not improve after the second operation.

She added that the only reason that she underwent the second procedure was that her

condition had worsened to the point that she could no longer work at Innovation–and that

she would not have been able to return there at all after the first surgery but for her

employer furnishing her light duty and her co-workers aiding her.

Claimant’s testimony was that she underwent an FCE that reflected that she could

perform work in the “upper light to medium” range.  She agreed that she testified in her

deposition that her work at Innovation would fall in this range.  But she stated that after

further reflection, she does not believe that this is the case.  Asked to explain the

discrepancy, she stated:  “No, I didn’t really pay–and I was also in denial.  I really don’t

want to give up, sir.  I really do want to have a job and medical insurance . . . .”  She has
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not filed for Social Security disability benefits, but she is considering doing so.  However,

she applied for and is receiving unemployment benefits.  As part of this, Claimant is

making the required weekly contacts in the search for a job.

Medical Records.  The records in evidence reflect the following:

On August 15, 2007, Dr. Schlesinger operated on Claimant, performing an anterior

cervical discectomy and cervical fusion at C5-6, along with an allograft bone graft.  Her pre

and post-operative diagnoses were spinal stenosis and disc herniation at that level.  On

August 16, 2007, Schlesinger wrote that she was to remain off work until September 26,

2007.  She was continued off work until October 31, 2007.  On October 29, 2007, Leonard

Notto, D.C., reported to Schlesinger that Claimant had undergone four weeks of prescribed

physical therapy.  She reported trembling, particularly in the hands.  Claimant saw Dr.

Burba on November 29, 2007, and reporting the trembling to him as well.  She

discontinued medication because she thought that it was the cause of the symptom, but

the tremors continued.  He was of the impression that the tremors were psychogenic as

opposed to metabolic in origin.  Burba recommended Mysoline for the tremors, but the

Respondent carrier would not approve it.  On February 7, 2008, she reported that the

tremors seemed to be improving.

Claimant underwent an FCE on February 15, 2008.  She gave a reliable effort and

demonstrated the ability to work in the Medium category.  On August 19, 2008, Dr. Burba

wrote:

We saw Ms. Champion back recently.  I believe she is having panic attacks.
Her work-up to date is negative.  I am going to refer her to Dr. Richard
Owings.
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There has been quite a controversy regarding whether or not Worker’s [sic]
Compensation would okay the Mysoline for her tremor or not.  She is seen
[sic] Dr. Hejna who has placed her on Xanax that has helped her.  I believe
she needs early intervention by a psychiatrist and I have set her up with Dr.
Richard Owings.  Whether she files this under her private insurance or her
Worker’s [sic] Compensation, I think it really makes little difference, she just
needs to get into the hands of a psychiatrist at this point.

We will obtain a 24-hour urine for VMA catecholamines and metanephrines,
as well as an EEG to rule out a seizure disorder and pheochomocytoma
which are frequently seen in the setting of panic disorders.

A cervical MRI that took place on August 19 showed posterior spondylotic ridging,

resulting in light contouring of the ventral cord and abutment of bilateral exiting C6 nerves,

plus syringohydromyelia within the cervical cord extending from the C6 to T1 levels, with

a maximum AP dimension of 2.5 mm.  Dr. Andrew Finkbeiner, who read the MRI, stated

that  the above “may be a sequela of prior compression at this level versus posttraumatic

or incidental finding.”  The MRI also reflected a small left paracentral protrusion and

shallow mixed biforaminal protrusions at the C4-5 level, resulting in abutment of bilateral

exiting C5 nerves, along with shallow mixed disc displacement and central protrusion

resulting in light contouring of the ventral cord at C6-7 and abutment of the exiting right C7

nerve.  Claimant underwent a cervical epidural steroid injection on September 9, 2008.

On September 24, 2008, she reported to Dr. Barron that she had more than one injection,

and that while the first one helped, the final one did not.  She told Barron that she went to

the emergency room on September 19, 2008.  Claimant presented with worsening neck

pain; Dr. Barron assessed her as having “[c]ervical disc disease with acute exacerbation,”

and prescribed Flexeril, Mobic and Vicodin.
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A note from Dr. Schlesinger dated September 30, 2008 reflects that he took

Claimant off work “x3 wks.”  On September 30, 2008, he wrote a letter that reads in

pertinent part:

Ms. Champion was back today in follow-up.  She said that the two epidural
injections she had reaction to and does not want any more injections.  She
has had all the therapy and chiropractic treatments.  She has used the TENS
unit.

She feels like she needs to be off work and I am going to give her three
weeks off.  She does not feel like she can continue doing the kind of work
she was doing and we will do a repeat of the FCE.

While there is nothing structural I can do for her, she has had a lot of
increased pain and, therefore, I will increase her rating to 9% from the 7%
we had previously rated her because of this persistent pain, which I believe
is related all back to her original injury.

Claimant’s second FCE, conducted on November 14, 2008, again reflected that she

gave a reliable effort and showed that she could work at the Medium level.  In a letter

dated November 14, 2008, Dr. Schlesinger wrote:

Ms. Champion was back today in follow-up.  She did her FCE today.  She
did a very reliable effort and the determination concluded that she would be
restricted to the medium capacity category of work.  I believe that she gave
a very consistent and reliable effort and is a very motivated and honest
patient who is just seeking proper assistance.

She had to be off work at my suggestion and as per my letter of September
30, 2008.  Apparently, this was misinterpreted by Workers’ Comp to feel that
she just simply wanted off work.  She was hurting too bad, in my opinion, to
work at that time and I needed her off work based upon her pain.  I hope this
clarifies this matter because she is being denied her benefits.

At this point, I believe we have done all we can do from a neurological
standpoint.  I think she has reached maximum medical healing.  I will give
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her a permanent partial disability rating in accordance with the ‘American
Medical Association Guides to the Evaluation of Permanent Impairment, 4th

Edition’, of a surgically treated cervical spine with some residual pain of 9%.
We will go ahead and release her from further care, but certainly be happy
to see her back again should the need arise.

On November 17, 2008, Schlesinger noted that he was returning her to work in the

Medium category as of that date.

Claimant went to Dr. Thomas Cheyne on September 14, 2009, and presented with

chronic cervical pain and bilateral arm pain, which she stated began at work a couple of

years ago.  He prescribed anti-inflammatories and ordered a cervical MRI.  This MRI,

which took place on October 26, 2009, showed a central disc protrusion at C6-7 with some

thecal sac compression some mild right C6-7 foraminal stenosis.

On April 4, 2011, Claimant saw Dr. Blankenship for an independent medical

evaluation.  He felt that the most recent MRI was of poor quality, showed significant

foraminal narrowing at C6-7, worse on the right, along with lateral disc protrusions in both

neural exit foramina.  The doctor also noted that the decompression at C5-6 was “good,

what appears to be decent.”  He added that the radiological images show “that she has

been fused in kyphosis.  She has angulation above and below with posterior disk

protrusion at the C6-C7 level.”  Blankenship gave the following recommendations:

I told [Claimant] that if she were my patient and she is not, I would
recommend a reconstruction at C4-C5 and C6-C7.  She certainly needs a
new MRI, preferably of better quality than the most recent MRI.  I do not
think that myelography is needed in this situation.  I do not think a CT scan
is needed because it does appear that she has solid arthrodesis at the C5-
C6 level.  I have told her that I think she can get decent correction of her
kyphosis without taking down her arthrodesis mass at C5-C6.  I told her the
biggest concern is that she has been hurting without any significant
improvement with conservative and surgical treatment for five years.  On the
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up side, she appears to be a very motivated patient who has continued to
work throughout, and I think she is an ideal candidate once reconstructed
satisfactorily to undergo a good work-conditioning program and continue
working at her current levels.

I have reviewed the medical records that have been provided to me.  I do not
have her preoperative MRI that was done in 2007, but the report indicates
that she has a C5-C6 protrusion.  It also indicates a C6-C7 disk protrusion.
As to why this was not incorporated into her original surgery is unknown.  I
have reviewed the operative note by Dr. Schlesinger.  The patient’s
operative indications in his note indicate that she had canal stenosis.  There
is no statement as to whether she was having any myelopathic symptoms at
that time.  I have reviewed her electrical studies that were performed in
2007.  As [w]as the usual case, I do not feel that the electrical studies are of
overall benefit although this did indicate some mild C5-C6 indications of
problems.  I have also reviewed a functional capacity evaluation that was
done in March of this year.  I find their findings to be reliable.  She gave
reliable effort which, once again, correlates with my findings today.  I do not
find any inconsistencies in the patient’s behavior.

I have reviewed Dr. Johnson’s most recent evaluation in November of last
year.  At that time Dr. Johnson offered her a diskectomy and fusion at the
C6-C7 level.  The patient is not overly clear as to exactly what Dr. Johnson
has offered or recommended other than surgery with a plate.  She is very
nervous about the plate, and we ha[d] an extensive discussion today
concerning this.  She had cadaveric bone placed in her surgery a few years
ago.  I told her that that was the standard of treatment at that time and still
utilized by a few surgeons even today.  I told her the majority of surgeons
plate even one-level arthrodesis, but she does have a solid fusion albeit in
kyphosis.

Overall recommendations in this patient are that I would agree with Dr.
Johnson that further surgery is appropriate.  I do feel that given the
angulation and kyphosis, that incorporating the C4-C5 disk space would be
needed.  She most certainly would need a new MRI prior to any further
surgical considerations.  Assuming that they do not add any more
information to the information we already have, my recommendations to the
patient would be C4, 5, 6, 7 arthrodeses and PEEK implantation and a long
plate.  I have told her as to what Dr. Johnson would perform is something
she would need to discuss with him.  I did go over the risks and benefits of
the surgical procedure.  I have allowed her the opportunity to ask any further
questions and she stated she did not have any.  I told her we would be
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happy to assist her in any way on down the road if she would like.  She left
the office with no further questions concerning her independent evaluation.

On February 1, 2012, Dr. Johnson operated on Claimant, performing a C6-7

anterior cervical discectomy with fusion.

On July 10, 2012, Claimant underwent a cervical CT scan.  This showed, inter alia,

right-sided spondylosis and mild foraminal narrowing at C5-6.  Dr. Johnson on that date

continued Claimant off work.  She underwent yet another MRI on July 23, 2012, which

reflected, inter alia, an unremarkable bulge at C3-4, a slight left broad-based spur/bulge

at C4-5, and a left focal disc herniation at T2-3.

When Claimant presented to Dr. Janet Canada on July 26, 2012, she was having

severe neck and bilateral trapezius pain, along with bilateral upper extremity neuritis and

hand/wrist weakness.  Dr. Canada assessed Claimant as having bilateral cervical

radiculitis and status post-laminectomy pain syndrome, prescribed her Lyrica and

Zanaflex, and continued her off work.

On August 28, 2012, Dr. Canada wrote that Claimant reported that Respondents

would not allow the above prescriptions to be filled.  The doctor diagnosed Claimant as

having, inter alia, cervicalgia and wrote that “I believe she has met her MAXIMUM

MEDICAL IMPROVEMENT.”  (Emphasis in original)  She directed that Claimant be

scheduled for another FCE.

The FCE, which took place on September 11, 2012, reflects that Claimant gave a

reliable effort and demonstrated the ability to work in the “upper light to medium work”

category.
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Claimant returned to Dr. Johnson on November 13, 2012, presenting with moderate

improvement in her right upper extremity pain.  She complained of muscle spasms in both

arms, which did not occur prior to the surgery.  Moreover, she continued to complain of

pain in the back of her neck and into her shoulder areas, along with tingling and numbness

in her hands.  However, Claimant also reported that she felt that her strength had

increased.  Johnson read her most recent MRI to reflect no evidence of nerve root

compression or cervical disc herniations.  The thoracic herniation identified above was not

addressed.  The doctor assigned Claimant an impairment rating of thirteen percent (13%)

to the body as a whole, and gave her a restriction of “No lifting greater than 15 pounds with

no working with hands above the head or reaching up.”  He referred her to Dr. Sewell “for

chronic pain management and possible weaning off of narcotics.”  Claimant was scheduled

to undergo an injection on December 19, 2012.
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Discussion.  Per the testimony of Claimant, whom I find to be credible, she is 56

years old and attended the twelfth grade without receiving a diploma.  She sustained a

compensable injury to her cervical spine on May 8, 2007 while employed at Respondent

Innovation.  Thereafter, she underwent surgery by Dr. Schlesinger–a cervical discectomy

and fusion at C5-6.  Claimant returned to work at Innovation, but only at light duty.  Even

that work caused her condition to worsen, however, and she again had to undergo surgical

treatment.  Dr. Blankenship, who performed an IME, recommended a reconstruction at C4-

5 and C6-7.  But ultimately she underwent a procedure that was somewhat less invasive:

a C6-7 anterior cervical discectomy and fusion by Dr. Johnson.  As a result of her injury

and surgeries, Claimant has been assigned a thirteen percent (13%) whole-body

impairment rating.  Respondents have accepted this.

Dr. Johnson, who assessed this rating, also released Claimant with a 15-pound

lifting restriction and restrictions of no working with hands above her head or reaching up.

She is still undergoing pain management.  Her testimony, which I again credit, is that she

“hurt[s] all the time.”  The medications she currently takes include Hydrocodone and

Tizanidine, which is used to treat her spasms.  Because of her cervical condition, Claimant

has to take breaks between rooms when cleaning her house–even simple tasks take a

long time to complete.  Moreover, she does not work outside as she did before.

Claimant is no longer employed at Innovation, and her work-related injury there is

the cause of this.  She does not believe that based on her restrictions, she could return to

any former job.  I credit this, and find that it is corroborated by the balance of the evidence.

She has undergone no less than three FCEs since her injury.  Each evaluation has
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reflected that she gave a reliable effort; and while the first two found that she could work

in the Medium category, the third reflects that she can only work in the “upper light to

medium work” classification.  I credit this.

Notwithstanding Claimant’s problems, it is her desire to continue to work.  She is

strongly motivated to return to the workforce.  Claimant has not yet applied for Social

Security disability benefits, and she has been applying for work.  Her job search, however,

has been unsuccessful.  The evidence is clear that in order for her to go back to work, she

is going to have to take a job in an area other than that she has previously worked.

Claimant is willing to try this.  However, based upon her education and other factors, it is

apparent that her employment will not be as lucrative as it once was.

In sum, I find that after considering Claimant’s age, education, work experience, the

nature and extent of her injury, her permanent restriction, and all other relevant factors,

she has sustained a twenty-seven percent (27%) impairment to her wage earning capacity

in excess of the thirteen percent (13%) anatomical impairment to the body as a whole in

connection with her compensable cervical spine injury that occurred on May 8, 2007.  In

so doing, I find that this injury is the major cause of her wage-loss disability.

B. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  I find that Respondents have controverted Claimant’s entitlement

to wage loss disability benefits over and above her impairment rating.  Claimant’s attorney
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is thus entitled to a controverted attorney’s fee on all indemnity benefits awarded herein

to Claimant, pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).
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CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact and

conclusions of law set forth above.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid, pursuant to Ark.

Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark.

App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney, the Hon. Eddie Walker, is entitled to attorney’s fees as set forth

in the findings of fact and conclusions of law above and pursuant to Ark. Code Ann. § 11-

9-715 (Repl. 2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


