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STATEMENT OF THE CASE

Additional language, which was not included in the original

opinion of October 10, 2013, has been added as the last sentence in

the Discussion section (Pg. 16), of this Opinion.  All other

portions of the Opinion remain unchanged.

On July 16, 2013, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing.  A pre hearing conference was conducted on May 21, 2013,

and a pre hearing order filed that same day.  A copy of the pre

hearing order has been marked as Commission’s Exhibit No. 1 and,

with modification and without an objection, is made part of the

record.  As a result of the pre hearing conference the parties

agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2. On July 20, 2012, the relationship of employee-employer-

carrier existed among the parties.

3. The weekly compensation rates are $456.00 for temporary

total disability and $342.00 for permanent partial

disability.

4. The claim is controverted in its entirety.

By agreement of the parties the following issues are to be

litigated:

1. Whether the claimant sustained a compensable injury to

his left shoulder on July 20, 2012.

2. The claimant’s entitlement to medical services and

temporary total disability from February 15, 2013, to

June 26, 2013.

3. Attorneys’ fees.

The claimant contends that on or about July 20, 2012, he

sustained a compensable injury to his left shoulder.  He has and

continues to require medical services for this compensable injury.

He continued to work for the respondent at light duty until he was

laid off on January 11, 2013, and has not worked since that date.

He contends that his attorney is entitled to the statutory fee on

all benefits herein and herein after awarded.  He requests that all

other issues be reserved for future determination.

The respondents contend they deny that claimant sustained a

compensable injury to his left shoulder on July 20, 2012.  Claimant

continued to work for the respondent until he was laid off in

January 2013, as a result of a general lay off based upon
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seniority.  Claimant has utilized Rheem’s group health insurance

for medical expenses.  In the event of compensability, respondents

are entitled to a credit for the group health insurance.  It is

unknown whether claimant has applied for and has received either

short term disability benefits or unemployment benefits.  This

contention will be amended upon that determination.

Additionally, respondents contend that they are entitled to

credits for the use of unemployment and health insurance benefits.

The stipulations agreed to by the parties at the pre hearing

conference on May 21, 2013, and contained in the pre hearing order

filed on May 21, 2013, are hereby accepted as fact.  From a review

of the record as a whole to include medical reports, documents, and

other matters properly before the Commission and having had the

opportunity to hear the testimony and observe the witness and his

demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 45-year-old male who, at the time of

hearing, continued to work for the respondent.  He began working

for the respondent on October 5, 2005.  The claimant testified that

he worked on the AC line for the respondent for about eight

months(Record, 5-7).  He added that he was transferred to the 800

line putting parts on AC units(Record, 7).  The claimant stated

that he used a screwdriver to fasten items to the AC unit, both

commercial and residential(Record, 7-8).  He added that he worked

that job for about one year.  The claimant stated that he next

worked in insulation.  He stated that he insulated rear and top
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panels.  The claimant stated that he worked with another person

installing the insulation(Record, 8).  The claimant stated that he

did the insulation job for two or two and a half years.  He stated

that he was then transferred to another line, to continue

installing insulation(Record, 9).  He added that he was insulating

panels to be installed on AC units.  The claimant stated that the

panels were taken off a skid, put on a table, insulated, and then

put back on a skid(Record, 9-10).  The claimant continued that on

July 20, 2012, he was performing the insulation job on rear panels

and air pans(Record, 10).  The claimant testified that air pans

were about a foot to a foot and a half long and about ten inches

wide(Record, 11).  He added that the rear panel is about four to

four and a half feet tall with two different sizes.  He stated they

were called a “low boy and high boy.”  The claimant added that the

low boy would come to his waist high.  He added that he is about

5'2"(Record, 12).  The claimant continued that the high boy would

come to his chest on the longest side(Record, 13).   He added that

both the low boy and high boy were three to four feet wide(Record,

14).  The claimant testified that the smaller panel weighed three

to four pounds and the larger panel weighed four to five

pounds(Record, 14).  The claimant stated that on July 20, 2012, he

told his lead that he felt “a little pain in my shoulder.”  The

claimant testified that his shoulder began hurting when he lifted

a rear panel(Record, 15-16).  The claimant stated that the job he

was doing on July 20, 2012, involved lifting up, flipping, sitting

down, picking up and putting down the panels(Record, 47).  He added
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that he did those motions repeatedly(Record, 47).  The claimant

stated that he did 60 total rear panels and air pans an

hour(Record, 47).  He added this was what he was doing when he

noticed the shoulder pain.  The claimant added that he then went to

see the plant nurse who made him an appointment with Dr. Lloyd for

June 23, 2012(Record, 16-17).  The claimant stated that he had

noted on his patient assessment for Dr. Lloyd that his injury

happened when he picked up a rear panel(Record 48).  The claimant

stated that he then went back to work(Record, 17).  He worked until

the time of his appointment with Dr. Lloyd and went to the

appointment.  The claimant stated that Dr. Lloyd checked his

shoulders and gave him Aleve.  The medical records from July 23,

2012, note that the claimant had left shoulder pain and

strain(Claimant’s No. 1, p.1).  Dr. Lloyd’s patient assessment from

July 23, 2013, reflects that the claimant’s pain began on July 20,

2012, and that it started when he picked up a rear panel(Claimant’s

No. 1, p. 2).    The claimant did not remember if he was put on

restrictions, but stated that he returned to work.  He stated that

his shoulder continued to bother him.  He added that the doctor

told him that if his shoulder continued to bother him to come back.

The claimant saw Dr. Lloyd again on July 30, 2013.  Those notes

reflect that the claimant still had pain in his left shoulder.  Dr.

Lloyd noted that the pain was worse with lifting and flipping rear

panels(Claimant’s No. 1, p. 3).  Dr. Lloyd noted that if the

claimant’s symptoms persisted, he would recommend steroids and an

orthopedic referral(Claimant’s No. 1, p. 3).  The claimant stated
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that Dr. Lloyd checked his shoulder and he continued to see Dr.

Lloyd every week or two(Record, 19).  He added that he saw the

doctor in August, September and October of 2012(Record, 19).  The

claimant saw Dr. Lloyd again on August 7, 2012.  Dr. Lloyd noted

that the claimant had continued pain and had been on Aleve for two

weeks(Claimant’s No. 1, p. 4).  The claimant continued that he was

eventually placed on restricted duty.  He added that he was given

restrictions of no lifting more than 20 pounds and no lifting

overhead.  The claimant’s employee status form dated August 7,

2012, stated that he was restricted to lifting no more than 15

pounds with no overhead work(Claimant’s No. 1, p. 5).  The claimant

stated that when he went back to work, he did the same job.  He

added that his work involved lifting more than 20 pounds(Record,

19-20).  The claimant continued that his job also involved reaching

overhead(Record, 20).  The medical records reflect that he returned

to see Dr. Lloyd on August 16, 2012, and while improved was to

remain on restrictions(Claimant’s No. 1, p. 6).  The claimant’s

employee status form dated August 16, 2012, restricts his lifting

to no lifting more than 30 pounds and no overhead work at

all(Claimant’s No. 1, p. 7).  On August 30, 2012, Dr. Lloyd noted

that he would liberalize the restrictions but still stated that the

claimant should not do any overhead work(Claimant’s No. 1, p. 9).

The claimant continued to see Dr. Lloyd and remained on

restrictions through October 2012(Claimant’s No. 1, p. 10-17).  The

claimant testified that the doctor gave him a steroid shot and he

felt “a little bit good, all right for one week”(Record, 20).  He
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added that he continued to work.  The claimant continued that Dr.

Lloyd suggested that he see an orthopedic surgeon(Record, 21).  He

added that once the doctor suggested he see an orthopedic surgeon

he filed an employee’s report of injury or claim for workers’

compensation(Record, 21).  The claimant stated that the respondents

denied his claim and he continued to work.  He added that his

shoulder was still bothering him(Record, 21).  The claimant

continued that he returned to see Dr. Lloyd on January 7, 2013.  He

stated he was still working(Record, 21).  The claimant testified,

at that time, Dr. Lloyd made a referral to an orthopedic surgeon.

He continued that the plant nurse made him an appointment with Dr.

Bylak(Record, 22).  The claimant stated that prior to seeing Dr.

Bylak he had tests done(Record, 22).  He added that he also filed

for unemployment on January 11, 2013(Record, 23).   The claimant

was laid off on January 11, 2013(Record, 22).  The claimant stated

that he also had an MRI on January 11, 2013.  The claimant stated

that he saw Dr. Bylak two weeks later and he started treating his

shoulder(Record, 24).  He added when he first saw Dr. Bylak he only

made a recommendation for surgery and provided no other

treatment(Record, 24).   Dr. Bylak’s notes from January 29, 2013,

state that the claimant had pain that developed around July 20,

2012.  He stated that the claimant was lifting and picking up

panels at his place of employment(Claimant’s No. 1, p. 18).  Dr.

Bylak noted that the claimant had not done well with conservative

treatment and had a corticosteroid injection(Claimant’s No. 1, p.

18).  Dr. Bylak noted that the MRI showed a supraglenoid notch
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ganglion, most likely signifying a tear(Claimant’s No. 1, p. 18).

He also noted tenderness over the anterolateral shoulder region and

pain with resisted flexion of the shoulder(Claimant’s No. 1, p.

18).  Dr. Bylak’s final impression was that the claimant had

shoulder pain secondary to a SLAP lesion with supraglenoid notch

cyst and a rotator cuff tear(Claimant’s No. 1 p. 19).  He

recommended arthroscopic left shoulder surgery for the SLAP tear

and rotator cuff tear repair(Claimant’s No. 1, p. 19).  Dr. Bylak

stated that surgery would be scheduled and that claimant remained

off work(Claimant’s No. 1, p. 20).   The claimant had surgery on

February 15, 2013.  The claimant stated that after his surgery he

could not do anything and did not return to work.  He added that he

was laid off(Record, 24).  He added that even if he had not been

laid off, he would not have been able to return to work.  He stated

that he could not have done his job for the respondent.  He

continued that he could not have done any job(Record, 25).  Dr.

Bylak noted that the claimant was doing well post surgery but

remained off work(Claimant’s No. 1, p. 22-24).  The claimant stated

that he told the unemployment office that he had the surgery and

that he could not work.  He continued that they stopped his

unemployment(Record, 25).  On April 23, 2013, Dr. Bylak noted that,

while the claimant remained off work, when he returned to work he

would be on restrictions of no lifting more than two pounds and no

overhead work, no pushing and pulling and no repetitive motion with

his left upper extremity(Claimant’s No. 1, p. 26).  Dr. Lloyd

released the claimant to return to work.  On June 25, 2013, the
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claimant was released by Dr. Bylak to return to work with no

restrictions(Record, 26; see also Claimant’s No. 1, p. 28, 30).

The claimant stated, on cross examination, that he returned to work

on June 27, 2013, to regular duty(Record, 43).  He agreed that he

had used his group health insurance to pay for the surgery Dr.

Bylak performed(Record, 44).  The claimant stated that prior to

July of 2012 he had not had problems with his shoulder.  He added

that he had done factory work most of his life(Record, 26). 

The respondents called Sarah Smith as a witness.  Ms. Smith is

a registered nurse for the respondent since March of 2006(Record,

50).  The witness stated that it was the policy of the respondent

for employees to report work related injuries to a supervisor

immediately(Record, 50).  She added that the employee was then to

tell a plant nurse(Record, 50).  The witness stated that she did

not have any first aide notes related to the claimant for July 20,

2012.  She added that if an employee came to the nurse and reported

pain in his shoulder that just started, he could still be

treated(Record, 51).  She stated that she would still make a first

aide note and say that the problem was non-work related(Record,

52).  The respondents submitted the medical records of Dr. Wanda

McMichael.  Those records, from October 1, 2012, reflect that the

claimant had shoulder issues and was hurt at work lifting rear

panels(Respondent’s No. 1, p. 2).      

DISCUSSION

The Commission has been asked to determine if the claimant

sustained a compensable left shoulder injury on July 20, 2012.
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Arkansas Code Annotated §11-9-102(4)(A)(i) defines compensable

injury as:

“An accidental injury causing internal or
external physical harm to the body  . . .
arising out of and in the course of employment
and which requires medical services or results
in disability or death. An injury is
accidental only if it is caused by a specific
incident and is identifiable by time and place
of occurrence.”

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury as defined under A.C.A.

§11-9-102(4)(A)(i); see also §11-9-102(4)(E)(i).  A Preponderance

of the evidence means the evidence having greater weight or

convincing force. Smith v. Magnet Cove Barium Corp., 212 Ark. 491,

206 S.W. 2d 442 (1947). Furthermore, to be compensable under the

same burden, the claimant must prove that the existence of

physical injury or damage is supported by medical evidence. A.C.A.

§11-9-102(4)(D) requires that a compensable injury must be

established by medical evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires that medical opinions addressing compensability,

must be stated within a reasonable degree of medical certainty,

A.C. A. §11-9-102(16)(B). The Arkansas Court of Appeals has

addressed this issue in previous opinions. The Court in 1998,

affirmed the Commission’s finding that the claimant did not sustain

a compensable injury when there was no evidence connecting
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objective medical findings to an alleged specific incident, Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).

Here, the claimant testified that his left shoulder began to

hurt on July 20, 2012, when he lifted rear panels for AC units.  He

stated that he saw the plant nurse and began seeing Dr. Lloyd the

plant doctor.  The claimant stated that he continued to see Dr.

Lloyd and have shoulder pain until he was sent to Dr. Bylak who

eventually performed surgery.  While the respondents’ witness

testified that she had no first aide notes for the claimant, the

medical records in evidence confirm that the claimant sought

medical attention.  Those records also note that the claimant

reported that he hurt his shoulder at work lifting panels.  The

claimant clearly has a shoulder injury that occurred on July 20,

2012.  The claimant did not have left shoulder issues prior to July

20, 2012.  The physician’s records and notes that have been

submitted into evidence reflect that the claimant suffered from a

SLAP tear as well as a rotator cuff tear.  They also reflect that

the onset of the claimant’s pain began on July 20, 2012, while

lifting at work.  Certainly, there are objective medical findings

supporting a contention that the claimant suffered a work related

injury.  There are no other medical or factual findings that point

to another cause for the claimant’s left shoulder conditions.

Interestingly, the respondents also offered medical evidence in

this case.  That evidence, in the form of Dr. McMichael’s records,

also supports the fact that the claimant suffered a shoulder injury

on July 20, 2012, while at work.  In Ford there was no connection



G209489 - Centeno -12-

between the objective medical findings and an incident. In the

present case, unlike Ford, there is a connection between the

objective medical findings and an incident at work.  The claimant

must prove by a preponderance of the evidence that she sustained a

compensable injury and the compensable injury must be supported by

objective medical findings. Here, the claimant has proven by a

preponderance of the evidence that he suffered a compensable injury

to his left shoulder on July 20, 2012.  The Commission has next

been asked to determine if the claimant is entitled to medical

treatment related to his compensable left shoulder injury from July

20, 2012.  Arkansas Code Annotated §11-9-102(4)(F)(i) states:

“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”

Once it is settled that the claimant has a compensable injury,

the question of medical services must be determined by looking at

the facts in question and determining if the medical services are

reasonably necessary for the treatment of the claimant’s injury.

A.C.A. §11-9-508(a) requires that:

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aids, and
other apparatus as may be reasonably necessary
in connection with the injury received by the
employee.”

What constitutes reasonable and necessary treatment under

A.C.A. §11-9-508(a) is a fact question for the Commission. Wright

Contracting Co. v. Randall, 12 Ark. App. 358, 76 S.W. 2d 750(1984).
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The Arkansas Court of Appeals has addressed the issue of whether

medical care was reasonably necessary for treatment of a

compensable injury in prior decisions.

In Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950

S.W.2d 463 (1997), the respondents denied payment for medical

treatment in the form of office visits from 1993 to 1995, Id. at

464. The Court affirmed the Commission’s finding that the

claimant’s follow up medical care was reasonably necessary for

treatment of her compensable injury, Georgia-Pacific, at p. 466.

In the Georgia-Pacific case, the records submitted described the

ongoing nature of the claimant’s symptoms and indicated the

continued use of the TENS unit and the taking of medication. The

Court noted that the Commission considered the multiple surgeries,

the claimant’s persistent symptoms of pain, irritation, and

limitation of motion in her elbow, her continued use of medication,

and a TENS unit for pain control in finding that the office visits

and medical treatment in 1993 through 1995 were reasonably

necessary. Georgia-Pacific, at p. 466. The claimant, in that case,

also testified at length about the ongoing problems with her elbow

and stated that she continued to take medication and use a TENS

unit for pain. Id. at 466.  Here, as in Georgia-Pacific, we have

the testimony as to the ongoing nature of the claimant’s symptoms

and his continued visits to Dr. Lloyd.  Dr. Lloyd’s notes reflect

that the claimant continued to have shoulder pain.  In G. E. Rail

Car Repair Servs. Workers’ Comp v. Hardin, 62 Ark. App. 120, 969

S.W. 2d 668 (1998) the Arkansas Court of Appeals held a physicians’
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note constitutes essential evidence that continued treatment of an

employee for a work-related injury was reasonable and necessary. In

this case, Dr. Lloyd’s, Dr. Bylak’s and Dr. McMichael’s notes are

essential evidence that the treatment recommended and rendered was

reasonable and necessary to the treatment of the claimant’s work

related injury.  Those doctors’ notations reflect the continued

pain and treatment for the claimant’s shoulder condition as well as

his need for surgery to repair a SLAP tear and a rotator cuff tear.

Clearly, the claimant’s request for additional medical treatment is

reasonably and necessarily related to the 2012 compensable left

shoulder injury.  Additionally, the claimant was treated with

surgery by Dr. Bylak and recovered successfully, as noted in the

medical records.  Dr. Bylak’s records reflect that the claimant

recovered and was released to return to work without restriction.

There is no question that the initial treatment, surgery, and

follow up treatment that the claimant received were necessary for

the treatment of his compensable left shoulder injury.  The

claimant has proven by a preponderance of the evidence that the

medical treatment he received is reasonable and necessary for the

treatment of his compensable left shoulder injury from July 2012.

He has provided essential evidence in the form of objective medical

findings, physicians’ notes and testimony to support the contention

that the medical treatment was reasonable and necessary.

The Commission has next been asked to determine if the

claimant is entitled to temporary total disability from February

15, 2013, until June 26, 2013.  The claimant’s left shoulder injury
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is an unscheduled injury.  In such cases, temporary total

disability is defined as that period within the healing period in

which the employee suffers a total incapacitation to earn wages,

Ark. State Highway Dept. v. Breshears, 272 Ark. 244, 613 S.W. 2d

392 (1981).  The claimant, in this case, had the surgery

recommended by Dr. Bylak on February 15, 2013.  Post surgery he

continued to follow up with medical treatment.  He was subsequently

released to return to work on June 25, 2013.  During the time

period post surgery and up to release, the claimant was within his

healing period and suffered a total incapacitation to earn wages.

He is, therefore, entitled to temporary total disability benefits

from February 15, 2013, until June 26, 2013.

The Commission must also address the issue of the claimant’s

use of group health insurance to cover his healthcare costs. The

respondents contend that the claimant has accessed group health

insurance to pay medical bills related to the 2013 surgery.  The

claimant testified, on cross examination, that he did access group

health insurance to pay for the 2013 surgery.

A.C.A. §11-9-411(a)(1) states:

“Any benefits payable to an injured worker in
this chapter shall be reduced to an amount
equal to a dollar for dollar amount of
benefits the injured worker has previously
received for the same medical services or
period of disability whether those benefits
are paid under group health care service plan
of whatever form or nature a group disability
policy, a group loss of income policy, a group
accident health, or accident and health
policy, a self insured employee health or
welfare benefit plan or a group hospital or
medical services contract.”
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Under prior law, no offset was allowed for payments made from

private insurance or plans unless the employer could establish

clearly that the claimant had received payments from insurance

provided [paid for] by the employer and that sums paid to the

injured employee were intended as advance payments of compensation,

Dooley v. Automated Conveyor Systems, Inc., 84 Ark. App. 412, 143

S.W. 3d 585 (2004). However, the Court in Dooley, citing statutory

interpretation and legislative intent, opined that the clear intent

of A.C.A. §11-4-411(a)(1) was for the amount of workers’

compensation benefits payable to an injured worker to be reduced

“dollar for dollar” by the amount of benefits that the worker has

previously received for the same medical services under any of the

listed group plans, Id at 588. Therefore, the Court found that

respondents are entitled to a dollar for dollar reduction in

workers’ compensation benefits, if health insurance benefits are

accessed, no matter how the benefits are funded. Therefore, the

respondents are entitled to the appropriate reduction set out in

A.C.A. §11-9-411(a)(1).  Additionally, pursuant to A.C.A. §11-9-506

(b), respondents are entitled to a credit for the amount of

unemployment received by the claimant during this time period.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven by a preponderance of the

evidence that he suffered a compensable injury to his

left shoulder on July 20, 2012.  There are objective

medical findings to support such a finding and the
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claimant’s injuries are connected to the incident at work

on July 20, 2012.

2. The claimant has proven by a preponderance of the

evidence including the claimant’s testimony and

documentary evidence, that the medical treatment in the

form of surgery performed by Dr. Bylak is reasonable and

necessary for the treatment of his compensable left

shoulder injury from July 2012.

3. The claimant has also proven that he is entitled to

temporary total disability benefits from February 15,

2013, the date of surgery until June 26, 2013, when he

was released to return to work.  The respondents are,

however, entitled to the appropriate reimbursement under

A.C.A. §11-9-411(a)(1) for payments made to cover the

claimant’s medical cost through his group health

insurance.

4. Additionally, the claimant’s attorney is entitled to an

appropriate attorney’s fee based on the above findings.

ORDER

The claimant suffered a compensable injury to his left

shoulder on July 20, 2012.  The respondents shall pay for all

reasonable and necessary medical treatment and other expenses,

including surgery, related to the compensable left shoulder injury

of July 2012.

The respondents shall pay the claimant temporary total

disability benefits from February 15, 2013, through June 26, 2013.
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The respondents are entitled to appropriate reimbursement under

A.C.A. §11-9-411(a)(1) for payments made to cover the claimant’s

medical costs through her group health insurance.

The respondents shall pay to the claimant's attorney the

appropriate attorney's fee based on the above findings.

IT IS SO ORDERED.   

                               
                           AMY GRIMES
                              ADMINISTRATIVE LAW JUDGE           
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